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West Virginia University Disadvantaged Business Enterprise
Program

Section 26.1 — Program Statement
West Virginia University (WVU) has established a Disadvantaged Business Enterprise
(DBE) program in accordance with the regulations of the US Department of Transportation
(DOT), 49 CFR Part 26. West Virginia University has received Federal financial assistance
from the Department of Transportation, and as a condition of receiving this assistance, West
Virginia University has provided assurance that it will comply with 49 CFR Part 26.

Itis the policy of West Virginia University to ensure that DBE's, as defined in 49 CFR Part
26, have an equal opportunity to receive and participate in DOT-assisted contracts. It is
also our policy:

1 To ensure nondiscrimination in the award and administration of DOT assisted
contracts;

2. Tocreate a level playing field on which DBE's can compete fairly for DOT
assisted contracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable
law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility
standards are permitted to participate as DBE's;

5 To help remove barriers to the participation of DBE's in DOT assisted contracts;

and,
6. To assist the development of firms that can compete successfully in the market

place outside the DBE Program.

The Director of Procurement has been designated as the DBE Liaison Officer. In that
capacity, the Director of Procurement is responsible for implementing all aspects of the
DBE program. Implementation of the DBE program is accorded the same priority as
compliance with all other legal obligations incurred by WV U in its financial assistance
agreements with the Department of Transportation.

WV U has disseminated this policy statement to all of the responsible components of our
organization. WVU will endeavor to distribute this statement to DBE and non-DBE
business communities that perform work for us on DOT-assisted contracts.

Robert Beck

Director of Procurement

Procurement Contracting and Payment
Services
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West Virginia University

West Virginia University Disadvantaged
Business Enterprise Program

SUBPART A — General Requirements
26.1, 26.23 Purpose/Objectives

The purpose of the Disadvantaged Business Enterprise (DBE) Program is to implement
the Transportation Equity Act for the 21st Century (TEA-21) that retains continuation of
the Disadvantaged Business Enterprise (DBE) Program in highway and transit programs.
The DBE Program is to ensure a "level playing field" and foster equal opportunity in
Department of Transportation (DOT) assisted contracts with small business concerns
owned and controlled by socially and economically disadvantaged individuals.

The objectives are found in the policy statement on the first page of this program.
26.3 Applicability

WV U is the recipient of federal-aid highway funds authorized under Titles | and V of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) Pub. L. 102-240, 105
Stat.1914, Titles I, 111, and V of the Transportation Equity Act for the 21st Century (TEA-
21), Pub. L. 105-178, 112 Stat. 107.

WVU is the recipient of federal transit funds authorized by Titles I, 11l, VV and VI of ISTEA,
Pub. L. 102-240 or by Federal transit laws in Title 49, US Code, or Titles I, Il, and V of the
TEAS-21, Pub. L. 105-178.

26.5 Definitions

WV U will adopt the definitions contained in 49 CFR Section 26.5 for use in this
program. (Attachment 1)

26.7 Non-discrimination Requirements

WV U will never exclude any person from participation in, deny any person the benefits
of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 49 CFR Part 26 on the basis of race, color, sex,
or national origin.

In administering its DBE program, WVU will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
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substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

26.11 Record Keeping Requirements

26.11(a)  Uniform Report of DBE Awards or Commitments and Payments

WV U will report DBE participation to the relevant operating administration FTA on a
semiannual basis using the Uniform Report of DBE Awards or Commitments and Payment
form available in the FTA TrAMS-Web system. The report is due each June 1 and
December 1.

26.11(c) Bidders List

In lieu of a bidders list, WVU will use appropriate contract clauses that require prime
bidders to report the names and addresses of the firms who quote them on the
subcontracting piece of the project. Also, WVU will invite firms to register on our public
procurement website so that they can receive email notifications about upcoming bids
and request for proposals.

26.13 Assurances

26.13(a)  Federal Financial Assistance Agreement Assurance

WV U has adopted the following assurance, applicable to all DOT-assisted contracts and
their administration. This language will appear in financial assistance agreements with sub
recipients.

WV U shall not discriminate on the basis of race, color, national origin, or sex in
the award and performance of any DOT assisted contract or in the administration
of its DBE Program or the requirements of 49 CFR Part 26. The WVU shall take
all necessary and reasonable steps under 49 CFR Part 26 to ensure non-
discrimination in the award and administration of DOT assisted contracts. The
recipient's DBE Program, as required by 49 CFR Part 26 and as approved by DOT,
is incorporated by reference in this agreement.

Implementation of this program is a legal obligation and failure to carry out its
terms shall be treated as a violation of this agreement. Upon notification to WVU
of its failure to carry out its approved program, the Department may impose
sanctions as provided for under Part 26 and may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et seq.).
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26.13(b) Contract Assurance

WV U will ensure that the following clauses are placed in DOT-assisted
contracts and subcontracts:

The contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall
carry out applicable requirements of 49 CFR Part 26 in the award and
administration of DOT assisted contracts. Failure by the contractor to carry out
these requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy, as the WVU deems
appropriate.

SUBPART B- ADMINISTRATIVE REQUIREMENTS
26.21 DBE Program Updates

WVU will continue to carry out this program until all funds from DOT financial
assistance have been expended. WVU will provide to DOT updates representing
significant changes in the program.

DBE Liaison Officer- (DBELO)

WV U has designated the following individual as our DBE Liaison Officer:

sbant- . Beck

Robert Beck

Director of Procurement

Procurement, Contracting and Payment Services
West Virginia University

One Waterfront Place

PO Box 6024

Morgantown, WV 26506

(304) 293-5711

In that capacity, the DBELO is responsible for implementing all aspects of the DBE
program and ensuring that WVU complies with all provisions of 49 CFR Part 26. The
DBELO has direct, independent access to the Vice President of Strategic
Initiatives of West Virginia University. The DBELO will assign professional
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employees and staff as needed. An organizational chartdisplaying the DBELO's
position in our organization is found in Attachment 2.

The DBELO (in association with appropriate departments) is responsible for developing,
implementing and monitoring the DBE program, in coordination with other appropriate
officials. Duties and responsibilities include the following:

A. Gathers and reports statistical data and other information as requested by DOT.

B. Reviews third party contracts and purchase requisitions for compliance with this
program.

C. Works with applicable departments to set overall annual goals.

D. Ensures that bid notices and requests for proposals are available to DBE's in a
timely manner.

E. Identifies contracts and procurements so that DBE goals are included in solicitations
(both race-neutral methods and contract specific goals) and monitors results. This
will be accomplished by utilizing the information in the Federal DBE database.

F. Analyzes WVU progress toward goal attainment and identifies ways to improve
progress. This will be accomplished by including the DBE participation sheet in all
bid packages.

G. Participates with the Program Manager and EEO Contract Specialist to determine
contractor compliance with good faith efforts.

H. Participates in DBE training seminars (Dynet).

I.  Acknowledges DBEs according to the certification criteria set by the WV State

DOT.
J.  Provides outreach to DBESs and community organizations to advise them of
opportunities by using public notices and web site notices.

K. Reviews the WV DOT list of certified DBE’ s at each award.

WVU is a decentralized entity in that the DBE Program Manager will be located in
the procurement department or unit that is responsible for project management. The
responsibilities of such personnel responsible for DBE Program implementation
follow:

(1) DBE Program Manager- Appropriate Departmental Personnel
Review schedule of work for federally funded construction projects to determine
the breakdown by work elements. Determine if prime contractors are fulfilling
the DBE requirements of their contracts. Meet with prime contractors to insure
that they carry out their responsibilities regarding WVU's DBE Program.

(2) Category Manager - Appropriate Departmental Personnel
Maintain project files on contracts awarded to DBE's.
Provide instruction and advice to Disadvantaged Business Enterprises regarding
construction opportunities including: pre-qualification for construction; available
projects; prime contractors looking for DBES; where to seek technical advice;
sources of supplies; and requirements for bonding.

(3) DBE Coordinator — Appropriate Departmental Personnel
Gathers and reports statistical data and other information as required by DOT.
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Works with all departments to set overall annual goals.

Identifies contracts and procurements so that DBE goals are included in solicitations.
Participates in pre-bid meetings.

Participates in DBE training seminars.

Provides outreach to DBEs and community organizations to advise them of
opportunities. May attend various seminars for Small Business Enterprises and
Disadvantaged Business Enterprises.

26.27 DBE Financial Institutions

To the extent allowed by law West Virginia University will endeavor to investigate the full
extent of services offered by financial institutions owned and controlled by socially and
economically disadvantaged individuals in the community, and to make reasonable efforts to
use these institutions. WVU will also check to ensure no financial institution that meets
these requirements has violated any state or federal banking laws and regulations.

26.29 Prompt Payment Mechanisms

26.29(a)  Prompt Payment

WV U will require the prime contractors to pay each subcontractor under this prime
contract for satisfactory performance, subsequent to a valid and legitimate invoice,
no later than thirty (30) days from when the prime contractor receives payment from
WVU. Any delay of postponement of payment from the 30-day time frame
referenced above may occur only for good cause following written approval of

WV U. This clause applies to both DBE and non-DBE subcontracts.

26.29(b)  Retainage

The prime contractor agrees to return retainage payments to each subcontractor
within 30 days after the subcontractor's work is satisfactorily completed. Any
delay or postponement of payment from the 30-day time frame reference above
may occur only for good cause following written approval of WVU. This clause
applies to both DBE and non-DBE subcontracts.

26.29(d)  Monitoring and Enforcement

WV U has available several remedies to enforce the DBE requirements contained
in its contracts. Including, but not limited to, the following:
1. Breach of contract cause of action, pursuant to the terms of the
contract
2. Breach of contract cause of action, pursuant to HEPC Title 133
Series 30, WV State Code §18B-5-3 through §18B-5-8

Jackson Kelly Building, 2nd Floor
Phone: 304-293-5711 | PO Box 6024
Fax: 304-293-8152 | Morgantown WV 26506-6024



In addition, the federal government has available several enforcement mechanisms
that it may apply to firms participating in the DBE program, including, but not
limited to, the following:
1 Suspension or debarment proceedings pursuant to 49 CFR Part26
2. Enforcement action pursuant to 49 CFR Part 26
3. Prosecution pursuant to 18 USC 1001, Page 16 of 22 49 CFR Part 26
07/16/02.

26.31 Directory

WV U refers to the West Virginia (WV) State Directory identifying all firms eligible to

participate as DBEs. The directory lists the firm's name, address, phone number, date of
the most recent certification, and the type of work the firm has been certified to perform
as a DBE. WVU also maintains a vendor file that identifies small businesses.

26.33 Overconcentration

WV U has not identified any specific type of work where there is an over concentration. We
will re-evaluate for overconcentration every 18 months.

26.35 Business Development Program

WV U has not established an in-depth business development program. WVU does
participate in regional small business conferences and seminars and advertises on their
website to potential vendors the opportunity to register with WVU Procurement to receive
bid notifications on any and all advertised bids. VVendors have the opportunity to register
with WVU and self-identify their company as a small or disadvantaged business. WVU
Research Corporation is also home to the WV Small Business Development Center.
And WVU is the home of the WV Community Business Center which offers
coaching, mentorship training to help businesses succeed.

26.37 Monitoring and Enforcement Mechanisms

WVU will employ the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 26:

1 WVU will bring to the attention of the U.S. Department of Transportation any
false, fraudulent, or dishonest conduct in connection with the program, so that
U.S.DOT can take the steps (e.g., referral to the Department of Justice for
criminal prosecution, referral to the DOT Inspector General, action under
suspension and debarment or Program Fraud and Civil Penalties rules) provided
in 49 CFR Part 26.1009.
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2 Vendors may be suspended from doing business with the Governing Boards and
their institutions for up to one year in accordance with Section 10 of the Higher
Education Policy Commission (HEPC) handbook Title 133, Series 30, authorized
by state code §18B-5-3 through §18B-5-8. Vendor reconsideration or appeals are
also discussed in this section. This section also lists the regulations, provisions,
and contract remedies available to WVU in the event of non- compliance with the
DBE regulation by a participant in our procurement activities.

3 We will keep a running tally of actual payments to DBE firms for work
committed to them at the time of contract award.

26.39 Small Business Participation

West Virginia University is committed to fostering small business participation by
developing, preparing, and executing subcontracting plans and monitoring performance
relative to the requirements of those subcontracting plans, and by performance of the
following activities:

a For design-build or large contracts, require bidders to specify elements of the
contract or specific subcontracts that a small business, including DBEs, can
perform.

b. For contracts that do not have DBE goals, encourage the prime contractor to
provide subcontracting opportunities.

C Identification of other ways for small businesses, including DBESs, to compete
for and to perform prime contracts.
d In order to meet the portion of the overall race-neutral goals, ensure that small

businesses, including DBEs, are informed of the opportunity to perform on
prime contracts.

e Will maintain contract and subcontract award records via required reporting
standards.

f Will participate in Business Opportunity Workshops, Minority Business
Enterprise Seminars, Trade Fairs, Procurement Conferences, etc.

Additional Efforts

Equitable Opportunity

To ensure that SB, SDB, WOSB, HUBZone, VOSB, and SDVOSB concerns have an
equitable opportunity to compete for subcontracts, WVU may perform the following
efforts:

a Outreach efforts to obtainsources:
1) Contacting minority and small business trade associations;
2) Contacting business development organizations and local
chambers of commerce;
3) Attending SB, SDB, WOSB, HUBZone, VOSB, and SDVOSB
procurement conferences and trade fairs;
4) Requesting sources from the Small Business Administration (SBA) and
other SBA and Federal agency resources; and,
5) Partnering with local and state agencies to identify DBE companies.
Jackson Kelly Building, 2nd Floor
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b. Internal efforts to guide and encourage purchasing
Personnel:
1) Conducting workshops, seminars, and training programs;
2) Establishing, maintaining, and utilizing SB, SDB, WOSB, HUBZone,
VOSB, and SDVOSB source lists, guides, and other data for soliciting
subcontractors; and
3) Monitoring activities to evaluate compliance with the subcontracting plan.

C. Flow Down Clauses
WV U will include the provisions under FAR 52.219-8, "Utilization of
Small Business Concerns," in all acquisitions exceeding the simplified
acquisition threshold that offers further subcontracting opportunities. All
subcontractors, except small business concerns, that receive subcontracts in
excess of $650,000 ($1,500,000 for construction) must adopt and comply
with a plan similar to the plan required by FAR 52.219-9, "Small Business
Subcontracting Plan." (Flow down is not applicable for commercial
items/services as described in 52.212-5(e) and 52.244-6(c))

SUBPART C -GOALS, GOOD FAITH EFFORTS, AND
COUNTING

26.43 Set-asides or Quotas

WV U does not use quotas in any way in the administration of this DBE program.
26.45 Overall Goals

In accordance with Section 26.45, WVU will submit its triennial overall DBE goal to the
FAA, FHWA, or FTA on August 1, 2015.

WV U will also request use of project-specific DBE goals as appropriate, and/or will establish
project-specific DBE goals as directed by the FAA, FHWA, or FTA.

The process generally used by WVU includes the following steps:

Identification of the previous goal and the newly established goal,
Determination of the relevant market area;

Identification of the relative availability of firms;

Identification of the relative availability of DBE firms; and,
Calculation of the DBE participation goal.

koo

Prior to establishing the overall goal each year, WVU will consult with the appropriate
departmental personnel to obtain information concerning the availability of disadvantaged and
non-disadvantaged businesses, the effect of discrimination on opportunities for DBEs, and
WV U's efforts to establish a level playing field for the participation of DBEs.
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WV U will then publish a notice of the proposed goals on their website, informing the public
that the proposed goal and its rationale are available for inspection during normal business
hours at the offices of Procurement, Contracting and Payment Services for 30 days following
the date of the notice, and informing the public that WVU and the DOT will accept comments
on the goals for 30 days from the date of the notice. Normally, WVU issues this notice by
June 15 of each year. The notice includes addresses, offices and websites where comments
can be sent and the proposal may be viewed. WVU has reached out to the following
organizations, agencies and individuals for review and comment to the DBE program: the
Tri-State Minority Development Council, the Eastern Minority Development Council, John
Gaddis, (a minority local business owner), the local and regional offices of the Small
Business Administration, the Contractor’s Association of West Virginia, the Herbert
Henderson Office of Minority Affairs, and Azimuth Inc. (a local women owned business).
Also, we consulted with the local transit agency and received feedback from that office.
Based on the review and feedback, no adjustment to the goal was needed.

The overall goal submission to DOT will include the goal (including the breakout of estimated
race-neutral and race-conscious participation, if appropriate), a copy of the methodology and
worksheets used to develop the goal, a summary of information and comments received during
the public participation process and our responses, as well as proof of publication of the goal
on WVU’s public website.

WV U will begin using the overall goal on October 1 of the specified year, unless we have
received other instructions from the DOT. If we establish a goal on a project basis, we will
begin using our goal by the time of the first solicitation for a DOT-assisted contract for the
project. Our goal will remain effective for the duration of the three-year period established
and approved by the FHWA and/or the FTA. Please see Attachment 5 for the current DBE
goal and methodology.

26.47 Goal Setting and Accountability

If the awards and commitments shown on WVU's Uniform Report of Awards and
Commitments and Payments at the end of any fiscal year are less than the overall applicable to
that fiscal year, we will:

1. Analyze in detail the reason for the difference between the overall goal and the actual
awards/commitments;

2. Establish specific steps and milestones to correct the problems identified in the analysis;
and,

3. Submit the plan to the FHWA and/or FTA within 90 days of the end of the affected fiscal
year.

26.49 Transit Vehicle Manufacturers Goals

WV U will require each transit vehicle manufacturer, as a condition of being authorized to bid
or propose on FTA-assisted transit vehicle procurements, to certify that it has complied with
the requirements of this section. Alternatively, WVU may, at its discretion and with FTA
approval, establish project-specific goals for DBE participation in the procurement of transit
vehicles in lieu of the TVM complying with this element of the program.
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26.51 Meeting Overall Goals/Contract Goals

WV U will meet the maximum feasible portion of its overall goal using race-neutral means of
facilitating DBE participation. WVU uses the following race-neutral means to increase DBE
participation (49 CFR 26.51).

WV U will track DBE participation and report participation. For reporting purposes, race-
neutral DBE participation includes, but is not necessarily limited to, the following: DBE
participation through a prime contract a DBE obtains through customary competitive
procurement procedures; DBE participation through a subcontract on a prime contract that
does not carry a DBE goal; DBE participation on a prime contract exceeding a contract goal,
and DBE participation through a subcontract from a prime contractor that did not consider a
firm's DBE status in making the award. In the event of a short-fall of the current goal race
conscious means may be applied if applicable. WVU will not establish a contract goal on
every such contract, and the size of contract goals will be adapted to the circumstances of each
such contract. Type and location of work, availability of DBE's to perform the particular type
of work is considered.

WV U will express the contract goals as a percentage of the total amount of a DOT- assisted
contract.

26.53 Good Faith Efforts Procedures
26.53(a) and (¢) Demonstration of good faith efforts

The obligation of the bidder is to make good faith efforts. The bidder can demonstrate that it
has done so by either meeting the contract goal or documenting good faith efforts. Examples
of good faith efforts are found in Appendix A to 49 CFR Part 26.

The following personnel are responsible for determining whether a bidder who has not met the
contract goal has documented sufficient good faith efforts to be regarded as responsible:

Program Manager EEO Contract Specialist
Applicable Department Procurement
26.53(b) Information to be submitted

WV U treats low bidder’s compliance with good faith efforts requirements as a matter of
responsibility.

Each solicitation for which a contract goal has been established will require the low bidder to
submit the following information:

1) The names and addresses of DBE firms that will participate in the contract;
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2) A description of the work that each DBE will perform;

3) The dollar amount of the participation of each DBE firm;

4) Written and signed documentation of commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

5) Written and signed confirmation from the DBE that it is participating in the contract as
provided in the prime contractor's commitment; and

6) If the contract goal is not met, evidence of good faith efforts.

The low bidder who does not submit with the bid a DBE participation plan containing the
information listed above shall submit the information within ten calendar days after the date of
the receipt of written notification from the Division of Highways and prior to award.

26.53(d)  Administrative reconsideration

Within 5 days of being informed by WV U that it is not responsible because it has not
documented sufficient good faith efforts, a bidder may request administrative reconsideration.
Bidder should make this request in writing to the following reconsideration official:

Robert Beck

Director of Procurement

Procurement, Contracting and Payment Services
West Virginia University

One Waterfront Place

PO Box 6024

Morgantown, WV 26506-6024

304-293-5711

The reconsideration official will not have played any role in the original determination that the
bidder did not make or document sufficient good faith efforts.

As part of this reconsideration, the bidder will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so. The bidder will have the opportunity to meet in person with

WV U's reconsideration official to discuss the issue of whether it met the goal or made
adequate good faith efforts to do. WVU will send the bidder a written decision on
reconsideration, explaining the basis for finding that the bidder did or did not meet the goal or
make adequate good faith efforts to do so.

The result of the reconsideration process cannot be appealed administratively to the U.S.
Department of Transportation.

26.53(f) Good Faith Efforts when a DBE is replaced on a contract

WV U will require a contractor to make a good faith effort to replace a DBE that has been
terminated or has otherwise failed to complete its work on a contract with another certified
DBE, to the extent needed to meet the contract goal. WVU will require the prime contractor to
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notify the DBE Liaison Officer immediately of the DBEs inability or unwillingness to perform
and provide reasonable documentation.

In this situation, WVU will require the prime contractor to obtain prior approval of the
substitute DBE from the DBE Liaison Officer and to provide copies of new or amended
subcontracts, or documentation of good faith efforts. If the contractor cannot prove good faith
and the contractor fails or refuses to comply in the time specified, the WVU contracting office
will issue an order stopping all or part of payment and/or work until satisfactory action has
been taken. If the contractor still fails to comply, the contracting officer may issue a
termination for default proceeding.

Sample Bid Specification:

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation,
apply to this contract. It is the policy of West Virginia University to practice
nondiscrimination based on race, color, sex, or national origin in the award or performance of
this contract. All firms qualifying under this solicitation are encouraged to submit
bids/proposals. Award of this contract will be conditioned upon satisfying the requirements of
this bid specification. These requirements apply to all bidders/offerors, including those who
qualify as a DBE. A DBE contract goal_ percent has been established for this contract. The
bidder/offeror shall make good faith efforts, as defined in Appendix A, 49 CFR Part 26
(Attachment 1), to meet the contract goal for DBE participation in the performance of this
contract.

The bidder/offeror will be required to submit the following information:

1. The names and addresses of DBE firms that will participate in the contract

2. A description of the work that each DBE firm will perform

3. The dollar amount of the participation of each DBE firm participating

4. Written documentation of the bidder/offeror's commitment to use a DBE
subcontractor whose participation it submits to meet the contract goal

5. Written confirmation from the DBE that it is participating in the contract as provided in the
commitment made under #4 and #5 if the contract goal is not met, evidence of good faith
efforts.

26.55 Counting DBE Participation

WV U will count DBE participation toward overall and contract goals as provided in 49 CFR
Part 26.55.

SUBPARTS D AND E- CERTIFICATION
26.61 Certification

WV U does not certify contractors as DBE's. WVU will utilize the federal DBE database
information and the WV Department of Transportation EEO Division list of certified DBE's
(wvdot.com) to determine DBE eligibility.
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26.81 Unified Certification Program

WV U uses firms that have certification from the WV Dept. of Transportation (wvdot.com).
26.89 Certification Appeals

Any firm or complainant may appeal WVU's decision in a certification matter to DOT. Such
appeals may be sent to:

Department of Transportation
Office of Civil Rights
Certification Appeals Branch
400 7h St., SW, Room 2104
Washington, DC 20590

WV U will promptly implement any DOT certification appeal decisions affecting the eligibility
of DBEs for a WVU/DQOT-assisted contract (e.g., certify a firm if DOT has determined that
our denial of its application was erroneous).

SUBPART F -COMPLIANCE AND ENFORCEMENT
26.109 Information, Confidentiality, Cooperation

WV U will safeguard from disclosure to third parties information that may reasonably be
regarded as confidential business information, consistent with Federal, state, and local law.

Notwithstanding any contrary provisions of state or local law, WVU will not release personal
financial information submitted in response to requirement to a third party other than DOT
without the written consent of the submitter.

Monitoring Payments to DBE's

WV U will require prime contractors to maintain records and documents of payments to DBEs
for three years following the performance of the contract. These records will be made available
for inspection upon request by any authorized representative of WVU or the DOT. The
reporting requirement also extends to any certified DBE subcontractor.

We will perform interim audits of contract payments to DBE's. The audit will review
payments to the DBE subcontractors to ensure that the actual amount paid to DBE
subcontractors equals or exceeds the dollar amounts stated in the schedule of DBE
participation.
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Attachment 1

Definitions

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 1 21, concerns are affiliates of each other when,
either directly or indirectly:

(i) One concern controls or has the power to control the other; or

(ii) A third party or parties controls or has the power to control both; or

(iii) An identity of interest between or among parties exists such that affiliation may be found.
(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual relationships. Affiliates
must be considered together in determining whether a concern meets small business size criteria
and the statutory cap on the participation of firms in the DBE program.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for
them. For purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a
DOT-assisted highway, transit, or airport program!

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration
(FTA), and the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern- (1) That
is at least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or
more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with DOT financial assistance, including letters of credit or loan
guarantees, except a contract solely for the purchase of land.
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Good faith efforts means efforts to achieve a DBE goal or other requirement of this part
which, by their scope, intensity, and appropriateness to the objective, can reasonably be
expected to fulfill the program requirement.

Immediate family member means father, mother, husband, wife, son, daughter, brother,
sister, grandmother, grandfather, grandson, granddaughter, mother-in-law, or father-in-law,
sister-in-law, brother-in-law and domestic partner and civil unions recognized under State
law.

Joint venture means an association of a DBE firm and one or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital,
efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share in the capital contribution,
control, management, risks, and profits of the joint venture are commensurate with its
ownership interest.

Noncompliance means that a recipient has not correctly implemented the requirements of this
part.

Operating Administration or OA means any of the following parts of DOT: the Federal
Aviation Administration (FAA), Federal Highway Administration (FHWA), and Federal
Transit Administration (FTA). The "Administrator” of an operating administration includes
his or her designees.

Primary industry classification means the most current North American Industry
Classification System (NAICS) designation which best describes the primary business of a
firm. The NAICS is described in the North American Industry Classification Manual-United
States, which is available on the Internet at the U.S. Census Bureau Web site:
http://www.census.gov/eos/wwwi/naics/.

Primary recipient means a recipient which receives DOT financial assistance and passes
some or all of it on to another recipient.

Principal place of business means the business location where the individuals who manage
the firm's day-to-day operations spend most working hours. If the offices from which
management is directed and where business records are kept are in different locations, the
recipient will determine the principal place of business.

Proaram means any undertaking on a recipient's part to use DOT financial assistance,
authorized by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only
DBE's, including women-owned DBE's.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses.
For the purposes of this part, race-neutral includes gender-neutrality.
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Recipient is any entity, public or private, to which DOT financial assistance is extended,
whether directly or through another recipient, through the programs of the FAA, FHWA, or
FTA, or who has applied for such assistance.

You refers to a recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., "You must do XYZ' means that recipients must do XYZ).

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a
contract solely to DBE firms.

Small Business Administration or SBA means the United States Small Business
Administration.

Small business concern means, with respect to firms seeking to participate as DBE's in
DOT?® assisted contracts, a small business concern as defined pursuant to section 3 of the
Small Business Act and Small Business Administration regulations implementing it (13 CFR
part 121) that also does not exceed the cap on average annual gross receipts specified in
826.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen
(or lawfully admitted permanent resident) of the United States and who is a citizen (or

lawfully admitted permanent resident) of the United States and who has been subjected to
racial or ethnic prejudice or cultural bias within American society because of his or her
identity as a members of groups and without regard to his or her individual qualities. The
social disadvantage must stem from circumstances beyond the individual’s control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged
individual on a case-by-case basis. An individual must demonstrate that he or she has held
himself or herself out, as a member of a designated group if you require it.

(2) Any individual in the following groups, members of which are presumed to be socially
and economically disadvantaged:

""Asian-Pacific Americans," which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand,
Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the
pacific islands (Republic of Palau), the Commonwealth of the Northern Marianas Islands,
Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or Hong Kong;

""Black Americans,"
of Africa;

which includes persons having origins in any of the Black racial groups

""Hispanic Americans.” which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or origin,
regardless of race;
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""Native Americans,” which includes persons who are American Indians, Eskimos, Aleuts,
or Native Hawaiians;
"Subcontinent Asian Americans.” which includes persons whose origins are from
India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

“Women.”;

Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is
necessarily a member of one of the groups listed in this definition.
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Attachment 2
Organizational Chart

West Virginia University
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p West Virginia University
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< West Virginia University
Vice President for Strategic Initiatives

» West Virginia University
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Chief Procurement Officer
Procurement, Contracting and
Payment Services

West Virginia University

Director of Procurement, Procurement,
Contracting and Payment Services
DBELO
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Attachment 3

DBE Directory

DBE Directory can be found as follows:

http://transportation.wv.gov/eeo/DBE/Pages/DBEConsultantListing.aspx
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Attachment 4
Good Faith Efforts

INTENT TO PERFORM AS A DBE SUBCONTRACTOR FOR A CONTRACT
AWARD

All DBE subcontracting firms to be used on this solicitation must fill out this form.

DBE firms participating in WVU’s contracting opportunities must have "current" certification status with
WYV DOT’s Unified Certification Program (UCP) prior to award of this contract. If WVU determines that
the firm is not an eligible DBE firm for WVU contracts and subcontracts, the prime contractor will be
notified of the ineligibility of the listed firm. The submission of this form is considered an issue of
responsibility and WVU will not award a contract to any Offeror who has not supplied this documentation.

1. WVU Solicitation #:

2. Name of DBE Subcontracting
Firm

3. Has the DBE subcontractor been certified as a DBE by the WV DOT UCP agency?

4. The DBE subcontractor is prepared to perform the following described work and/or supply the
material listed in connection with the above project (where applicable specify "supply" or
"install" or both):

and at the following price $ . (If the materials or
supplies are purchased from a DBE regular dealer, count 60 percent of the cost of the materials
or supplies toward DBE goals). Amount of price listed above to count at 60 percent for a
dealer $

BY: DATE: / /
(Signature of DBE subcontracting Owner, President or Authorized Agent)
PHONE: ( )

(Print or Type - Name of Signature of Owner, President or Authorized Agent of DBE subcontracting firm)

DECLARATION OF PRIME CONTRACTOR

| HEREBY DECLARE AND AFFIRM that I am the
(Title of Declarant)
and a duly authorized representative of

(Name of Prime Contractor)
to make this declaration and that | have personally reviewed the material and facts set forth in this Intent to
Perform As A DBE subcontractor form. To the best of my knowledge, information and belief, the facts and
representations contained in this form are true, the owner or authorized agent of the subcontracting firm
signed this form in the place indicated, and no material facts have been omitted.
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Except as authorized by the Contracting Officer, the undersigned will enter into a formal agreement with
the listed DBE subcontracting firm for work as indicated by this form within ten (10) business days after
receipt of the contract executed by WVU. The undersigned will provide the Contracting Officer a copy of
that agreement within three (3) business days of execution.

The Prime contractor designated the following person as their DBE Liaison Officer:

(Name-Please Print) (Phone)
Pursuant to 49 CFR Section 26.107, any person [entity] who makes a false or fraudulent statement in
connection with participation of a DBE in any DOT-assisted program or otherwise violates applicable
Federal statutes and may be referred to the Department of Transportation, and possibly the Department of
Justice, for prosecution.
Name of Declarant

Signature
(Date)
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SUMMARY OF SUBCONTRACTOR/SUBCONSULTANT/SUPPLIERS

Offerors should provide information on all of their prospective subcontractor(s)/subconsultant(s)/suppliers who submit bids/proposals in support of this solicitation.
Use additional sheets as necessary.

Project Name:

Solicitation #

Name of Prime Contractor:

NAMES AND ADDRESSES OF TYPE OF WORK TO BE ETHNICITY & GENDER OF OWNER PREVIOUS YEAR'S NAICS &
SUBCONTRACTOR(S)/SUBCONSULTANT(S) PERFORMED ANNUAL GROSS CORRESPONDING
RECEIPTS $ AMOUNT ON
CONTRACT
NAME: TYPE OF WORK: Ethnicity: Gender: O less than $500K NAICS AMT
['Black American o Women oMen | 5 ¢500K - $2 mil. $
ADDRESS: i il [
AGE OF FIRM: [JHispanic American oWomen o Men |C $2 mil. - $5 mi .
O more than $5 mil. $
PHONE: IS THE FIRM A CERTIFIED DBE | [/Native American o Women o Men
BY THE WVDOT UCP? $
FAX: E-MAIL: YES O NO O 0 Subcont. Asian Amer o Women o Men
CONTACT PERSON: IS THE FIRM A CERTIFIED SBE?| [Asian Pacific American o Women o Men $
YESONOD [INon-Minority o Women o Men
NAME: TYPE OF WORK: Ethnicity: Gender: O less than $500K NAICS AMT
[Black American o Women o Men } - $
ADDRESS: O $500!< $2 m|.I.
AGE OF FIRM: [Hispanic American o Women o Men |C $2mil.-3$5mil.
O more than $5 mil. $
PHONE: IS THE FIRM A CERTIFIED DBE | [INative American o Women o Men
BY THE WVDOT UCP? $
FAX: E-MAIL: YES O NO O 0 Subcont. Asian Amer o Women o Men
CONTACT PERSON: IS THE FIRM A CERTIFIED SBE?| [/Asian Pacific American o Women o Men $
YESONO D [INon-Minority o Women o Men
Print Name/Title of Person completing this form:
Signature Date
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Attachment 5

Goal Methodology

Overall Disadvantaged Business Enterprise (DBE) Goal Methodology
For Federal FY 2019-2021

(July 1, 2018)
Purpose

As required by the Code of Federal Regulations, specifically 49 CFR Part 26, West Virginia University
(WWVU) is required to submit to the Federal Transit Administration (FTA) its triennial Disadvantaged
Business Enterprise (DBE) goal before October 1, 2018. The triennial goal covers the period starting
October 1, 2019 through September 30, 2021 (or federal fiscal years 2019, 2020 and 2021).

A public notice was disseminated through the Tri-State Minority Supplier Development Council, and
posted on WVU’s Procurement, Contracting and Payment Services website at:
https://procurement.wvu.edu/supplier-relationship-management/disadvantaged-business-enterprise-

program

If substantive comments are received, WVU may submit a change to the triennial goal to the FTA.

WVU’s Proposed Triennial DBE Goal

WVU’s proposed triennial goal is 4% of the total amount of FTA-assisted contract awards expected to
occur during the triennial period. As required by 49 CFR Part 49, the 4% goal excludes the purchase of
transit vehicles. WV U anticipates awarding FTA-assisted contracts totaling $2,270,000. This means that
WVU has set a DBE goal to award $108,800 to DBEs during the triennial period.

Geographic Preference:

We decided that our that our market area encompasses the State of West Virginia. Included were all
counties in West Virginia. This decision is in support of the West Virginia Forward (WV Forward)
Program — a collaboration among West Virginia University, the West Virginia Department of Commerce
and Marshall University. Over time, this partnership has developed into a larger, statewide effort to
identify West Virginia's unique assets and pair them with economic trends that will leverage growth and
development opportunities to strengthen and diversify all regions of the state. More information
regarding WV Forward can be found at: https://wvforward.wvu.edu/.

Information Sources Used:

In calculating the over goal, we used the WV DOT UCP Directory, and the US Census Data.

Methodology Used to Calculate Overall Goal:
The methodology used by WV U to establish its 4% DBE goal is prescribed in 49 CFR Part 26:

Step 1: 26.45(c) The base figure for the relative availability of DBEs was determined. Reference
Attachment 1.
Column D: Percentage of Total Awards
The “Elements of Work” were identified along with the “Estimated Award per
Element”, to determine the “Percentage of Total Award” for weighting purposes.


https://procurement.wvu.edu/supplier-relationship-management/disadvantaged-business-enterprise-program
https://procurement.wvu.edu/supplier-relationship-management/disadvantaged-business-enterprise-program
https://wvforward.wvu.edu/

Fascia Repairs — The WVU PRT guideway has corten steel panels that line the outsides of the
structure above areas accessible by the public. These corten steel panels prevent
debris from falling from the guideway structure onto the public. A design flaw in
the panels traps debris and water causing approximately 10 inches of the bottom of
the panels to rust. This rust has made the bottom sections unstable and susceptible
to falling. Each section weighs approximately 400 Ibs. The resolution is to hire a
contractor to cut and remove the rusted bottom section of the panel. WVU has
identified and prioritized the worst sections of fascia to modified and plan to
resolve the issue over the course of two years.

Structural Repairs - The WVU PRT guideway and structures are over 40 years old and need repair.
WV U is hiring an outside consulting firm to conduct a full structural assessment of
the PRT guideway and stations. This project will fund identified deficiencies that
need repair.

MOCU Upgrade — The WVU PRT Manual Operation Control Units (MOCU) are utilized to
manually drive WVU PRT vehicles for testing and when there are issues that
prevent their automated operation. These units were designed and built in the early
1970s and have reached the end of their life. The units need a design update and
new units are needed to replace the originals due to obsolescence of parts. This
project will fund the design of a redesigned MOCU unit and the production of 10
units afterwards.

CCTV Camera Upgrade Project - The WVU PRT CCTYV system is over 10 years old and need of an
upgrade to leverage modern technologies. Parts for the legacy system are becoming
hard to procure. The upgrade will increase WVU PRT safety by providing a larger
viewing area and improved images to WVVU PRT Central Control Operators.

Columns E/F: # of DBEs and # of All Firms
The “# of DBE’s” and “# of All Firms” for each Element of Work were identified
based on the West Virginia, Department of Transportation (DOT), and the 2016
United States Census for businesses in WVU’s market area.

Column G: Relative Availability
The “Relative Availability” of each work element (weighted) was calculated

dividing the # of DBEs by the # of All Firms (Column E / Column F).

Column H: Weighted DBE Goal
The “Weighted DBE Goal” was calculated by multiplying the Relative Availability
times the Percentage of Total Awards (Column G x Column D).

Total DBE: Total DBE Goal.
Goal: The total DBE Goal of 4% was calculated by totaling the numbers in Column H.

Step 2: 26.45(d) Adjustments. After calculating a base figure for the relative availability of DBE’s,
WV U attempted to apply other practical methods to determine if any adjustment were needed to the
arithmetic 4% DBE goal determined in Step 1.

Because the goods and services to be awarded using FTA-assistance during the triennial period (a)
are highly specialized and unique to the “personal rapid transit systems” (there are only 2 similar



systems nationwide), and (b) will replace systems that are not routinely purchased, there was
limited historical and anecdotal data to draw upon in determining if the arithmetic calculation in
Step 1 should be adjusted.

To reflect as accurately as possible the DBE participation that would be expected in the absence of
discrimination, the 4% figure will be used as WV U’s triennial DBE goal.

Breakout of Estimated Race-Neutral & Race Conscious Participation:

26.51. WVU will meet the overall goal of 4% through race neutral participation

Comments or Questions

The purpose of this communication is to explain WVU’s rationale for establishing its triennial DBE
goal. Individuals who wish to offer comments or have questions are encouraged to contact the
individuals listed below.

Comments will be accepted through July 30, 2018. Comments were received from the local transit
authority and based on the minimal comments no changes were made to the goal of 4%. Other agencies,
companies and individuals offer no substantial comments; therefore, no change was made to the 4% goal
that was proposed by WVU.

If substantive comments are received, WVU may submit a change to the triennial goal to the FTA.

Questions on the methodology can be addressed to:
Eva Hajian, DBE Coordinator
(304) 293-5152
eva.hajian@mail.wvu.edu
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Fiscal Years 2019 - 2021

DBE Goal
NAICS Code Project Weight X Availability Weighted
Base
Figure
488490 Fascia Repairs 0.03529 X 0.00000
238120 Fascia Repairs 0.32316 X 0.10000 0.032
3
335999 MOCU Upgrade 0.06618 X 0.00000
327310 Structural Repairs 0.01103 X 0.00000
532412 Structural Repairs 0.00221 X 0.00000
237310 Structural Repairs 0.08603 X 0.03509 0.003
0
238110 Structural Repairs 0.00551 X 0.03571 0.000
2
423610 CCTV Camera 0.14118 X 0.01724 0.002
Upgrade 4
238210 CCTV Camera 0.16471 X 0.00357 0.000
Upgrade 6
237130 CCTV Camera 0.16471 X 0.00000
Upgrade
0 0 0.00000 X
Total 0.038
6
Expressed as 3.86
a % (*100) %
Rounded, 4
Weighted %
Base Figure:




Attachment 6
CFR Title 49; Part 26

Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26.1 What are the objectives of this part?
§26.3 To whom does this part apply?
§26.5 What do the terms used in this partmean?
§26.7 What discriminatory actions areforbidden?
§26.9 How does the Department issue guidance and interpretations under this part?
§26.11 What records do recipients keep and report?
§26.13 What assurances must recipients and contractors make?
§26.15 How can recipients apply for exemptions or waivers?
Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting
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AUTHORITY: 23 U.S.C. 304 and 324; 42 U.S.C. 2000d, et seq. ; 49 U.S.C. 47107, 47113, 47123; Sec. 1101(b), Pub. L.
105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5126, Feb. 2, 1999, unless otherwise noted.
L Back to Top

Subpart A—General
t Back to Top
§26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the
Department's highway, transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;
(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to participate as
DBEs;

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To promote the use of DBEs in all types of federally-assisted contracts and procurementactivities
conducted by recipients.

(9) To assist the development of firms that can compete successfully in the marketplace outside the DBE
program; and
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(h) To provide appropriate flexibility to recipients of Federal financial assistance in establishing and providing
opportunities for DBEs.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
3 Back to Top

§26.3 To whom does this part apply?

(a) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles I, lll, and V of the
Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107. Titles I, lll, and V of the
Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-
59, 119 Stat. 1144, and Divisions A and B of the Moving Ahead for Progress in the 21st Century Act (MAP-21),
Pub. L. 112-141, 126 Stat. 405.

(2) Federal transit funds authorized by Titles I, 1ll, V and VI of ISTEA, Pub. L. 102-240 or by Federal transit
laws in Title 49, U.S. Code, or Titles |, Ill, and V of the TEA-21, Pub. L. 105-178. Titles I, Ill, and V of the Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub. L. 109-59,
119 Stat. 1144; and Divisions A and B of the Moving Ahead for Progress in the 21st Century Act (MAP-21), Pub.

L.112-141, 126 Stat. 405.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.
(b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United States, its
territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part does not apply to the
contract.

(d) If you are letting a contract in which DOT financial assistance does not participate, this part does not
apply to the contract.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59592, Oct. 2, 2014]
L Back to Top

§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA) regulations, 13
CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, either
directly or indirectly:

(i) One concern controls or has the power to control the other; or

(i) A third party or parties controls or has the power to control both; or
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(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, including
common ownership, common management, and contractual relationships. Affiliates must be considered together
in determining whether a concern meets small business size criteria and the statutory cap on the participation of

firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more Alaskan
Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, or Aleut blood, or a
combination of those bloodlines. The term includes, in the absence of proof of a minimum blood quantum, any
citizen whom a Native village or Native group regards as an Alaska Native if their father or mother is regarded as

an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban Corporation,
or Group Corporation organized under the laws of the State of Alaska in accordance with the Alaska Native
Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Assets mean all the property of a person available for paying debts or for distribution, including one's
respective share of jointly held assets. This includes, but is not limited to, cash on hand and in banks, savings
accounts, IRA or other retirement accounts, accounts receivable, life insurance, stocks and bonds, real estate,

and personal property.

Business, business concern or business enterprise means an entity organized for profit with a place of
business located in the United States, and which operates primarily within the United States or which makes a
significant contribution to the United States economy through payment of taxes or use of American products,

materials, or labor.

Compliance means that a recipient has correctly implemented the requirements of this part.

Contingent Liability means a liability that depends on the occurrence of a future and uncertain event. This
includes, but is not limited to, guaranty for debts owed by the applicant concern, legal claims and judgments, and
provisions for federal income tax.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including,
but not limited to, construction and professional services) and the buyer to pay for them. For purposes of this
part, a

lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT -assisted
highway, transit, or airport program.

Days mean calendar days. In computing any period of time described in this part, the day from which the
period begins to run is not counted, and when the last day of the period is a Saturday, Sunday, or Federal holiday,
the period extends to the next day that is not a Saturday, Sunday, or Federal holiday. Similarly, in circumstances
where the recipient's offices are closed for all or part of the last day, the period extends to the next day on which

the agency is open.

Department or DOT means the U.S. Department of Transportation, including the Office of the Secretary, the
Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation
Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—
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(1) That is at least 51 percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one or more such
individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially and
economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded in
whole or in part with DOT financial assistance, including letters of credit or loan guarantees, except a contract
solely for the purchase of land.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by their
scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program
requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its principal
place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, grandfather,
grandmother, father-in-law, mother-in-law, sister-in-law, brother-in-law, and domestic partner and civil unions
recognized under State law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians,
including any ANC, which is recognized as eligible for the special programs and services provided by the United
States to Indians because of their status as Indians, or is recognized as such by the State in which the tribe,
band, nation, group, or community resides. See definition of “tribally-owned concern” in this section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and in
which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in
the capital contribution, control, management, risks, and profits of the joint venture are commensurate with its
ownership interest.

Liabilities mean financial or pecuniary obligations. This includes, but is not limited to, accounts payable,
notes payable to bank or others, installment accounts, mortgages on real estate, and unpaid taxes.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area which now
comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawaiians in the
State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled by Native
Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration (FTA). The
“Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities are
deducted. An individual's personal net worth does not include: The individual's ownership interest in an applicant
or participating DBE firm; or the individual's equity in his or her primary place of residence. An individual's
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personal net worth includes only his or her own share of assets held jointly or as community property with the
individual's spouse.

Primary industry classification means the most current North American Industry Classification System
(NAICS) designation which best describes the primary business of a firm. The NAICS is described in the North
American Industry Classification Manual—United States, which is available on the Internet at the U.S. Census

Bureau Web site: http://www.census.gov/eos/www/naics/.

Primary recipient means a recipient which receives DOT financial assistance and passes some or all of it on
to another recipient.

Principal place of business means the business location where the individuals who manage the firm's day-
to-day operations spend most working hours. If the offices from which management is directed and where the
business records are kept are in different locations, the recipient will determine the principal place of business.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized by the
laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs, including
women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For the
purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether directly or
through another recipient, through the programs of the FAA, FHWA, or FTA, or who has applied for such
assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to
DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the SBA under
the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT -assisted
contracts, a small business concern as defined pursuant to section 3 of the Small Business Act and Small
Business Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on
average annual gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or lawfully
admitted permanent resident) of the United States and who has been subjected to racial or ethnic prejudice or
cultural bias within American society because of his or her identity as a members of groups and without regard to
his or her individual qualities. The social disadvantage must stem from circumstances beyond the individual's
control.

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual on a
case-by-case basis. An individual must demonstrate that he or she has held himself or herself out, as a member
of a designated group if you require it.
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(2) Any individual in the following groups, members of which are rebuttably presumed to be sociallyand
economically disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of Africa;

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican, Central or
South American, or other Spanish or Portuguese culture or origin, regardless of race;

(iii) “Native Americans,” which includes persons who are enrolled members of a federally or State
recognized Indian tribe, Alaska Natives, or Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), Republic ofthe

Northern Marianas Islands, Samoa, Macao, Fiji, Tonga, Kirbati, Tuvalu, Nauru, Federated States of Micronesia, or
Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically disadvantaged by
the SBA, at such time as the SBA designation becomes effective.

(3) Being born in a particular country does not, standing alone, mean that a person is necessarily a member
of one of the groups listed in this definition.

Spouse means a married person, including a person in a domestic partnership or a civil union recognized
under State law.

Transit vehicle manufacturer means any manufacturer whose primary business purpose is to manufacture
vehicles specifically built for public mass transportation. Such vehicles include, but are not limited to: Buses, ralil
cars, trolleys, ferries, and vehicles manufactured specifically for paratransit purposes. Producers of vehicles that

receive post-production alterations or retrofitting to be used for public transportation purposes (e.g., so-called
cutaway vehicles, vans customized for service to people with disabilities) are also considered transit vehicle
manufacturers. Businesses that manufacture, mass-produce, or distribute vehicles solely for personal use and for
sale “off the lot” are not considered transit vehicle manufacturers.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined in this
section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise (i.e.,
‘You must do XYZ’ means that recipients must do XY2).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096, Jan. 28,
2011; 79 FR 59592, Oct. 2, 2014]

L Back to Top

§26.7 What discriminatory actions are forbidden?
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(a) You must never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by this part on
the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other arrangements,
use criteria or methods of administration that have the effect of defeating or substantially impairing
accomplishment of the objectives of the program with respect to individuals of a particular race, color, sex, or
national origin.

3 Back to Top
§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interpretations set forth in certification appeal decisions)
consistent with this part 26 and issued after March 4, 1999 express the official positions and views of the
Department of Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA may
issue written interpretations of or written guidance concerning this part. Written interpretations and guidance are
valid, and express the official positions and views of the Department of Transportation or any of its operating
administrations, only if they are issued over the signature of the Secretary of Transportation or if they contain the
following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as consistent
with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]
t Back to Top
§26.11 What records do recipients keep and report?

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in
Appendix B to this part, at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by DOT
operating administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE and
non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for use in helping
you set your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and subcontractors who
seek to work on your Federally-assisted contracts:

(i) Firm name;

(i) Firm address;
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(iii) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to indicate into
what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can collect
the data from all bidders, before or after the bid due date. You can conduct a survey that will result in statistically
sound estimate of the universe of DBE and non-DBE contractors and subcontractors who seek to work onyour

Federally-assisted contracts. You may combine different data collection approaches (e.g., collect name and
address information from all bidders, while conducting a survey with respect to age and gross receipts
information).

(d) You must maintain records documenting a firm's compliance with the requirements of this part. At a
minimum, you must keep a complete application package for each certified firm and all affidavits of no-change,
change notices, and on-site reviews. These records must be retained in accordance with applicable record
retention requirements for the recipient's financial assistance agreement. Other certification or compliance related
records must be retained for a minimum of three (3) years unless otherwise provided by applicable record
retention requirements for the recipient's financial assistance agreement, whichever is longer.

(e) The State department of transportation in each UCP established pursuant to §26.81 of this part must
report to the Department of Transportation's Office of Civil Rights, by January 1, 2015, and each year thereafter,
the percentage and location in the State of certified DBE firms in the UCP Directory controlled by the following:

(1) Women;
(2) Socially and economically disadvantaged individuals (other than women); and
(3) Individuals who are women and are otherwise socially and economically disadvantaged individuals.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011; 79 FR 59593, Oct. 2,
2014]

t Back to Top
§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary
recipient) must include the following assurance: The recipient shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of any DOT-assisted contract or in the administration of its
DBE program or the requirements 49 CFR part 26. The recipient shall take all necessary and reasonable steps
under 49 CFR part 26 to ensure nondiscrimination in the award and administration of DOT-assisted contracts.

The recipient's DBE program, as required by 49 CFR part 26 and as approved by DOT, is incorporated by
reference in this agreement. Implementation of this program is a legal obligation and failure to carry out its terms
shall be treated as a violation of this agreement. Upon notification to the recipient of its failure to carry out its
approved program, the Department may impose sanctions as provided for under 49 CFR part 26 and may, in
appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et seq.).
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(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a
subcontractor) must include the following assurance: The contractor, sub recipient or subcontractor shall not
discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor
shall carry out applicable requirements of 49 CFR part 26 in the award and administration of DOT-assisted
contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which
may result in the termination of this contract or such other remedy as the recipient deems appropriate, which may
include, but is not limited to:

(1) Withholding monthly progress payments;
(2) Assessing sanctions;
(3) Liguidated damages; and/or
(4) Disqualifying the contractor from future bidding as non-responsible.

[79 FR 59593, Oct. 2, 2014]

t Back to Top
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the
exemption in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The Secretary will
grant the request only if it documents special or exceptional circumstances, not likely to be generally applicable,
and not contemplated in connection with the rulemaking that established this part, that make your compliance with

a specific provision of this part impractical. You must agree to take any steps that the Department specifies to
comply with the intent of the provision from which an exemption is granted. The Secretary will issue a written
response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not limited to, any
provisions regarding administrative requirements, overall goals, contract goals or good faith efforts. Program
waivers are for the purpose of authorizing you to operate a DBE program that achieves the objectives of this part
by means that may differ from one or more of the requirements of Subpart B or C of this part. To receive a
program waiver, you must follow these procedures:

(1) You must apply through the concerned operating administration. The application must include a specific
program proposal and address how you will meet the criteria of paragraph (b)(2) of this section. Before submitting
your application, you must have had public participation in developing your proposal, including consultation with

the DBE community and at least one public hearing. Your application must include a summary of the public
participation process and the information gathered through it.

(2) Your application must show that—

() There is a reasonable basis to conclude that you could achieve a level of DBE patrticipation consistent
with the objectives of this part using different or innovative means other than those that are provided in subpart B
or C of this part;

(i) Conditions in your jurisdiction are appropriate for implementing the proposal;
(iii) Your proposal would prevent discrimination against any individual or group in access to contracting

opportunities or other benefits of the program; and

Page 40 of 119


http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top

(iv) Your proposal is consistent with applicable law and program requirements of the concerned operating
administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your application, you
may administer your DBE program as provided in your proposal, subject to the following conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation is
counted as provided in 826.49;

(i) Your level of DBE participation continues to be consistent with the objectives of this part;
(iii) There is a reasonable limitation on the duration of your modified program; and
(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's
provisions. The Secretary may also extend the waiver, if he or she determines that all requirements of paragraphs
(b)(2) and (3) of this section continue to be met. Any such extension shall be for no longer thanperiod originally

set for the duration of the program.

t Back to Top

Subpart B—Administrative Requirements for DBE Programs for Federally-
Assisted Contracting

t Back to Top
§26.21 Who must have a DBE program?

() If you are in one of these categories and let DOT-assisted contracts, you must have a DBE program
meeting the requirements of this part:

(1) All FHWA primary recipients receiving funds authorized by a statute to which this partapplies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime contracts
(excluding transit vehicle purchases) the cumulative total value of which exceeds $250,000 in FTA funds in a
Federal fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award prime contracts the
cumulative total value of which exceeds $250,000 in FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned
operating administration (OA). Once the OA has approved your program, the approval counts for all of your DOT-
assisted programs (except that goals are reviewed by the particular operating administration that provides funding

for your DOT-assisted contracts).

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in compliance.
However, you must submit significant changes in the program for approval.
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(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE program
and you are in compliance with it and this part. You must continue to carry out your program until all funds from
DOT financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 79 FR 59593, Oct. 2,
2014]

t Back to Top
§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE program,
states its objectives, and outlines responsibilities for its implementation. You must circulate the statement
throughout your organization and to the DBE and non-DBE business communities that perform work on your
DOT-assisted contracts.

L Back to Top
8§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief Executive
Officer concerning DBE program matters. The liaison officer shall be responsible for implementing all aspects of
your DBE program. You must also have adequate staff to administer the program in compliance with this part.

3 Back to Top
§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and
controlled by socially and economically disadvantaged individuals in your community and make reasonable efforts
to use these institutions. You must also encourage prime contractors to use such institutions.

L Back to Top
§26.29 What prompt payment mechanisms must recipients have?

() You must establish, as part of your DBE program, a contract clause to require prime contractors to pay
subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each payment
you make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor
within 30 days after the subcontractor's work is satisfactorily completed. You must use one of the following
methods to comply with this requirement:

(1) You maydecline to hold retainage from prime contractors and prohibit prime contractors from holding
retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract clause obligating prime
contractors to make prompt and full payment of any retainage kept by prime contractor to the subcontractor within
30 days after the subcontractor's work is satisfactorily completed.
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(3) You may hold retainage from prime contractors and provide for prompt and regular incremental
acceptances of portions of the prime contract, pay retainage to prime contractors based on these acceptances,
and require a contract clause obligating the prime contractor to pay all retainage owed to the subcontractor for

satisfactory completion of the accepted work within 30 days after your payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks called
for in the subcontract have been accomplished and documented as required by the recipient. When a recipient
has made an incremental acceptance of a portion of a prime contract, the work of a subcontractor covered by that
acceptance is deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section. These
means may include appropriate penalties for failure to comply, the terms and conditions of which you set. Your
program may also provide that any delay or postponement of payment among the parties may take place only for

good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional mechanismsto
ensure prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language providing that
prime contractors and subcontractors will use appropriate alternative dispute resolution mechanisms to resolve
payment disputes. You may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed by
subcontractors unless and until the prime contractor ensures that the subcontractors are promptly paid for the
work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that DBEs and
other contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]

t Back to Top
§26.31 What information must you include in your DBE directory?
(@) In the directory required under §26.81(g) of this Part, you must list all firms eligible to participate as DBEs

in your program. In the listing for each firm, you must include its address, phone number, and the types of work
the firm has been certified to perform as a DBE.

(b) You must list each type of work for which a firm is eligible to be certified by using the most specific
NAICS code available to describe each type of work. You must make any changes to your currentdirectory
entries necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]

t Back to Top

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly burden

the opportunity of non-DBE firms to participate in this type of work, you must devise appropriate measures to
address this overconcentration.
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(b) These measures may include the use of incentives, technical assistance, business development
programs, mentor-protégé programs, and other appropriate measures designed to assist DBEs in performing
work outside of the specific field in which you have determined that non-DBEs are unduly burdened. You may
also consider varying your use of contract goals, to the extent consistent with §26.51, to unsure that non-DBEs

are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your determination of
overconcentration and the measures you devise to address it. Once approved, the measures become part of your
DBE program.

L Back to Top
§26.35 What role do business development and mentor-protégé programs have in the DBE program?

(a) You may or, if an operating administration directs you to, you must establish a DBE business
development program (BDP) to assist firms in gaining the ability to compete successfully in the marketplace
outside the DBE program. You may require a DBE firm, as a condition of receiving assistance through the BDP,
to agree to terminate its participation in the DBE program after a certain time has passed or certain objectives
have been reached. See Appendix C of this part for guidance on administering BDP programs.

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another DBE or
non-DBE firm is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-protégé
program are eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must:

() Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one half of its
goal on any contract let by the recipient; and

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than every other
contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat protégé firms
as affiliates of mentor firms, when both firms are participating under an approved mentor-protégé program. See
Appendix D of this part for guidance concerning the operation of mentor-protégé programs.

(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating administration
before you implement them. Once approved, they become part of your DBE program.

t Back to Top

§26.37 What are a recipient's responsibilities for monitoring the performance of other program
participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements by all
program participants (e.g., applying legal and contract remedies available under Federal, state and local law).
You must set forth these mechanisms in your DBE program.
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(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that work
committed to DBEs at contract award or subsequently (e.g., as the result of modification to the contract) is
actually performed by the DBEs to which the work was committed. This mechanism mustinclude a written

certification that you have reviewed contracting records and monitored work sites in your state for this purpose.
The monitoring to which this paragraph refers may be conducted in conjunction with monitoring of contract
performance for other purposes (e.g., close-out reviews for a contract).

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments actually
made to DBE firms), including a means of comparing these attainments to commitments. In your reports of DBE
participation to the Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097, Jan. 28,
2011]

L Back to Top
§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate
competition by small business concerns, taking all reasonable steps to eliminate obstacles to their participation,
including unnecessary and unjustified bundling of contract requirements that may preclude small business
participation in procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as a part of
your DBE program by February 28, 2012. As part of this program element you may include, but are not limited to,
the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount (e.g.,$1
million).

(2) In multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring bidders on
the prime contract to specify elements of the contract or specific subcontracts that are of a size thatsmall
businesses, including DBEs, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that small businesses, including DBESs, can reasonably perform, rather than
self-performing all the work involved.

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the ability of
consortia or joint ventures consisting of small businesses, including DBEs, to compete for and perform prime
contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, ensuring that
a reasonable number of prime contracts are of a size that small businesses, including DBES, canreasonably
perform.

(c) You must actively implement your program elements to foster small business participation. Doing so is a
requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]

t Back to Top
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Subpart C—Goals, Good Faith Efforts, and Counting

t Back to Top
§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines
otherwise, not less than 10 percent of the authorized funds are to be expended with DBESs.

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a tool in
evaluating and monitoring DBES' opportunities to participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract goals at
the 10 percent level, or any other particular level, or to take any special administrative steps if their goals are
above or below 10 percent.

t Back to Top
§26.43 Can recipients use set-asides or quotas as part of this program?
(&) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except that, in
limited and extreme circumstances, you may use set-asides when no other method could be reasonably expected
to redress egregious instances of discrimination.

t Back to Top
§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE
participation in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle
purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not required
to develop overall goals for FTA or FAA respectively for that fiscal year. However, if you have an existing DBE
program, it must remain in effect and you must seek to fulfill the objectives outlined in §26.1.

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing and able
DBEs relative to all businesses ready, willing and able to participate on your DOT -assisted contracts (hereafter,
the “relative availability of DBEs”). The goal must reflect your determination of the level of DBE participation you
would expect absent the effects of discrimination. You cannot simply rely on either the 10 percent national goal,

your previous overall goal or past DBE participation rates in your program without reference to the relative
availability of DBEs in your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative availability
of DBEs. The following are examples of approaches that you may take toward determining a base figure. These
examples are provided as a starting point for your goal setting process. Any percentage figure derived from one of

these examples should be considered a basis from which you begin when examining all evidence available in
your jurisdiction. These examples are not intended as an exhaustive list. Other methods or combinations of
methods to determine a base figure may be used, subject to approval by the concerned operating administration.
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(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able DBEs in
your market from your DBE directory. Using the Census Bureau's County Business Pattern (CBP) database,
determine the number of all ready, willing and able businesses available in your market that perform work in the
same NAICS codes. (Information about the CBP data base may be obtained from the Census Bureau at their web
site, www.census.gov/epcd/cbp/view/cbpview.html.) Divide the number of DBEs by the number of all businesses
to derive a base figure for the relative availability of DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted (successful and unsuccessful)
on your DOT-assisted prime contracts or subcontracts in the past three years. Determine the number of all
businesses that have bid or quoted (successful and unsuccessful) on prime or subcontracts in the sametime

period. Divide the number of DBE bidders and quoters by the number of all businesses to derive a base figure for
the relative availability of DBEs in your market. When using this approach, you must establish a mechanism
(documented in your goal submission) to directly capture data on DBE and non-DBE prime and subcontractors
that submitted bids or quotes on your DOT-assisted contracts.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable disparity
study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially similar,
market has set an overall goal in compliance with this rule, you may use that goal as a base figure for your goal.

(5) Alternative methods. Except as otherwise provided in this paragraph, you may use other methods to
determine a base figure for your overall goal. Any methodology you choose must be based on demonstrable
evidence of local market conditions and be designed to ultimately attain a goal that is rationally related to the

relative availability of DBEs in your market. The exclusive use of a list of prequalified contractors or plan holders,
or a bidders list that does not comply with the requirements of paragraph (c)(2) of this section, is not an
acceptable alternative means of determining the availability of DBEs.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available in your
jurisdiction to determine what adjustment, if any, is needed to the base figure to arrive at your overall goal. If the
evidence does not suggest an adjustment is necessary, then no adjustment shall be made.

(1) There are many types of evidence that must be considered when adjusting the base figure. These
include:

() The current capacity of DBEs to perform work in your DOT-assisted contracting program, as measured by
the volume of work DBEs have performed in recent years;

(i) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not already
accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your local market
and your contracting program.

(2) If available, you must consider evidence from related fields that affect the opportunities for DBEs to form,
grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required to
participate in your program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs, to the
extent you can relate it to the opportunities for DBEs to perform in your program.
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(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of past
discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the adjustment must be
based on demonstrable evidence that is logically and directly related to the effect for which the adjustment is
sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of this section,
you should express your overall goal as follows:

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend in
FHWA-assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA funds to be
used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted contracts in thethree
forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express your
overall goal as a percentage of funds for a particular grant or project or group of grants and/or projects, including
entire projects. Like other overall goals, a project goal may be adjusted to reflect changed circumstances, with the

concurrence of the appropriate operating administration.

(i) A project goal is an overall goal, and must meet all the substantive and procedural requirements of this
section pertaining to overall goals.

(i) A project goal covers the entire length of the project to which it applies.

(iii) The project goal should include a projection of the DBE patrticipation anticipated to be obtained during
each fiscal year covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from which your
regular overall goal, applicable to contracts not part of the project covered bya project goal, is calculated.

(H(Q)() If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT operating
administration by August 1 at three-year intervals, based on a schedule established by the FHWA, FTA, or FAA,
as applicable, and posted on that agency's Web site.

(ii) You may adjust your three-year overall goal during the three-year period to which it applies, in order to
reflect changed circumstances. You must submit such an adjustment to the concerned operating administration
for review and approval.

(iii) The operating administration may direct you to undertake a review of your goal if necessary to ensure
that the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years, the
overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year period.

(v) You may make, for informational purposes, projections of your expected DBE achievements during each
of the three years covered by your overall goal. However, it is the overall goal itself, and not these informational
projections, to which the provisions of section 26.47(c) of this part apply.

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in paragraph (e)(3)
of this section, you must submit the goal for review at a time determined by the FHWA, FTA or FAA Administrator,
as applicable.
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(3) You must include with your overall goal submission a description of the methodology you used to
establish the goal, including your base figure and the evidence with which it was calculated, and the adjustments
you made to the base figure and the evidence you relied on for the adjustments. You should also include a
summary listing of the relevant available evidence in your jurisdiction and, where applicable, an explanation of
why you did not use that evidence to adjust your base figure. You must also include your projection of the portions
of the overall goal you expect to meet through race-neutral and race-conscious measures, respectively (see
26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with your overall goal.
However, if the operating administration's review suggests that your overall goal has not been correctly calculated
or that your method for calculating goals is inadequate, the operating administration may, after consulting with
you, adjust your overall goal or require that you do so. The adjusted overall goal is binding on you. In evaluating
the adequacy or soundness of the methodology used to derive the overall goal, the operating administration will
be guided by goal setting principles and best practices identified by the Department in guidance issued pursuant
to §26.9.

(5) If you need additional time to collect data or take other steps to develop an approach to setting overall
goals, you may request the approval of the concerned operating administration for an interim goal and/or goal-
setting mechanism. Such a mechanism must:

() Reflect the relative availability of DBEs in your local market to the maximum extent feasible given thedata
available to you; and

(i) Avoid imposing undue burdens on non-DBEs.

(6) Timely submission and operating administration approval of your overall goal is a condition of eligibility
for DOT financial assistance.

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance with this
part. If you establish and implement goals in a way different from that provided in this part, you are notin
compliance with this part. If you fail to comply with this requirement, you are not eligible to receive DOT financial
assistance.

(9)(1) In establishing an overall goal, you must provide for consultation and publication. This includes:

(i) Consultation with minority, women's and general contractor groups, community organizations, and other
officials or organizations which could be expected to have information concerning the availability of disadvantaged
and non-disadvantaged businesses, the effects of discrimination on opportunities for DBEs, and your efforts to
establish a level playing field for the participation of DBEs. The consultation must include a scheduled, direct,
interactive exchange (e.g., a face-to-face meeting, video conference, teleconference) with as many interested
stakeholders as possible focused on obtaining information relevant to the goal setting process, and it must occur
before you are required to submit your methodology to the operating administration for review pursuant to
paragraph (f) of this section. You must document in your goal submission the consultation process you engaged
in. Notwithstanding paragraph (f)(4) of this section, you may not implement your proposed goal until you have
complied with this requirement.

(i) A published notice announcing your proposed overall goal before submission to the operating
administration on August 1st. The notice must be posted on your official Internet Web site and may be posted in
any other sources (e.g., minority-focused media, trade association publications). If the proposed goal changes
following review by the operating administration, the revised goal must be posted on your official Internet Web

site.
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(2) At your discretion, you may inform the public that the proposed overall goal and its rationale are available
for inspection during normal business hours at your principal office and for a 30-day comment period. Notice of
the comment period must include addresses to which comments may be sent. The public comment period will not
extend the August 1st deadline set in paragraph (f) of this section.

(h) Your overall goals must provide for participation by all certified DBEs and must not be subdividedinto
group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553, June 16,
2003; 75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011; 79 FR 59593, Oct. 2, 2014]

t Back to Top
§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule,
because your DBE participation falls short of your overall goal, unless you have failed to administer your program
in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your program in
good faith, you are in noncompliance with this part.

(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year, you must do the
following in order to be regarded by the Department as implementing your DBE program in good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and
commitments in that fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your analysis and
to enable you to meet fully your goal for the new fiscal year;

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by the FTA,
or an Operational Evolution Partnership Plan airport or other airport designated by the FAA, you must submit,
within 90 days of the end of the fiscal year, the analysis and corrective actions developed under paragraphs (c)(1)
and (2) of this section to the appropriate operating administration for approval. If the operating administration
approves the report, you will be regarded as complying with the requirements of this section for the remainder of
the fiscal year.

(ii) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you must
retain analysis and corrective actions in your records for three years and make it available to FTA or FAA on
request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the recipient's
analysis and corrective actions including, but not limited to, modifications to your overall goal methodology,
changes in your race-conscious/race-neutral split, or the introduction of additional race-neutral or race-conscious
measures.

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the remedies in
§26.103 or §26.105 of this part and other applicable regulations, for failing to implement your DBE program in
good faith if any of the following things occur:
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() You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner as
required under paragraph (c)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(ii) You do not fully implement the corrective actions to which you have committed or conditions that FHWA,
FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other information
coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it unlikely that you will
achieve DBE awards and commitments that would be necessary to allow you to meet your overall goal at the end
of the fiscal year, FHWA, FTA, or FAA, as applicable, may require you to make further good faith efforts, such as
by modifying your race-conscious/race-neutral split or introducing additional race-neutral or race-conscious
measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]

3 Back to Top
§26.49 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle
manufacturer, as a condition of being authorized to bid or propose on FTA-assisted transit vehicle procurements,
certify that it has complied with the requirements of this section. You do not include FTA assistance used in transit

vehicle procurements in the base amount from which your overall goal is calculated.

(1) Only those transit vehicle manufacturers listed on FTA's certified list of Transit Vehicle Manufacturers, or
that have submitted a goal methodology to FTA that has been approved or has not been disapproved, at the time
of solicitation are eligible to bid.

(2) A TVM's failure to implement the DBE Program in the manner as prescribed in this section and
throughout 49 CFR part 26 will be deemed as non-compliance, which will result in removal from FTA's certified
TVMs list, resulting in that manufacturer becoming ineligible to bid.

(3) FTA recipient's failure to comply with the requirements set forth in paragraph (a) of this section may
result in formal enforcement action or appropriate sanction as determined by FTA (e.g., FTA declining to
participate in the vehicle procurement).

(4) FTA recipients are required to submit within 30 days of making an award, the name of the successful
bidder, and the total dollar value of the contract in the manner prescribed in the grant agreement.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an annual
overall percentage goal.

(1) In setting your overall goal, you should be guided, to the extent applicable, by the principles underlying
§26.45. The base from which you calculate this goal is the amount of FTA financial assistance included in transit
vehicle contracts you will bid on during the fiscal year in question, less the portion(s) attributable to the
manufacturing process performed entirely by the transit vehicle manufacturer's own forces.

(i) You must consider and include in your base figure all domestic contracting opportunities made available
to non-DBE firms; and
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(i) You must exclude from this base figure funds attributable to work performed outside the United States
and its territories, possessions, and commonwealths.

(ii) In establishing an overall goal, the transit vehicle manufacturer must provide for public participation. This
includes consultation with interested parties consistent with §26.45(g).

(2) The requirements of this part with respect to submission and approval of overall goals apply to youas
they do to recipients.

(c) Transit vehicle manufacturers awarded must comply with the reporting requirements of §26.11 of this
part including the requirement to submit the Uniform Report of Awards or Commitments and Payments, in order to
remain eligible to bid on FTA assisted transit vehicle procurements.

(d) Transit vehicle manufacturers must implement all other applicable requirements of this part, except those
relating to UCPs and DBE certification procedures.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures of this
section with respect to procurements of vehicles or specialized equipment. If you choose to do so, then the
manufacturers of this equipment must meet the same requirements (including goal approval by FHWA or FAA) as
transit vehicle manufacturers must meet in FTA-assisted procurements.

(f) As a recipient you may, with FTA approval, establish project-specific goals for DBE participation in the
procurement of transit vehicles in lieu of complying through the procedures of this section.

[79 FR 59594, Oct. 2, 2014]
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§26.51 What means do recipients use to meet overall goals?

(&) You must meet the maximum feasible portion of your overall goal by using race-neutral means of
facilitating race-neutral DBE participation. Race-neutral DBE patrticipation includes any time a DBE wins a prime
contract through customary competitive procurement procedures or is awarded a subcontract on a prime contract

that does not carry a DBE contract goal.

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery
schedules in ways that facilitate participation by DBEs and other small businesses and by making contracts more
accessible to small businesses, by means such as those provided under 826.39 of this part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing (e.g., by
such means as simplifying the bonding process, reducing bonding requirements, eliminating the impact of surety
costs from bids, and providing services to help DBEs, and other small businesses, obtain bonding and financing);

(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures and specific contract
opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on recipient mailing lists for
bidders; ensuring the dissemination to bidders on prime contracts of lists of potential subcontractors; provision of
information in languages other than English, where appropriate);
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(5) Implementing a supportive services program to develop and improve immediate and long-term business
management, record keeping, and financial and accounting capability for DBEs and other smallbusinesses;

(6) Providing services to help DBESs, and other small businesses, improve long-term development, increase
opportunities to participate in a variety of kinds of work, handle increasingly significant projects, and achieve
eventual self-sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE participationhas
historically been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest feasible
universe of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging technology
and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you must
also submit your projection of the portion of the goal that you expect to meet through race-neutral means and your
basis for that projection. This projection is subject to approval by the concerned operating administration, in
conjunction with its review of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project being able
to meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:
(1) You mayuse contract goals only on those DOT-assisted contracts that have subcontracting possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not required to set
each contract goal at the same percentage level as the overall goal. The goal for a specific contract may be
higher or lower than that percentage level of the overall goal, depending on such factors as the type of work
involved, the location of the work, and the availability of DBEs for the work of the particular contract. However,
over the period covered by your overall goal, you must set contract goals so that they will cumulatively result in
meeting any portion of your overall goal you do not project being able to meet through the use of race-neutral

means.

(3) Operating administration approval of each contract goal is not necessarily required. However, operating
administrations may review and approve or disapprove any contract goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be subdivided into
group-specific goals.

() To ensure that your DBE program continues to be narrowly tailored to overcomethe effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your entire
overall goal for a given year through race-neutral means, you must implement your program withoutsetting
contract goals during that year, unless it becomes necessary in order meet your overall goal.

Example to paragraph (f)(1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12 percent or
more DBE participation through the use of race-neutral measures, without any use of contract goals. In this case, you do not
set any contract goals for the contracts that will be performed in Year 1. However, if part way through Year 1, your DBE
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awards or commitments are not at a level that would permit you to achieve your overall goal for Year 1, you could begin setting
race-conscious DBE contract goals during the remainder of the year as part of your obligation to implement your program in
good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you will
exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent necessary to
ensure that the use of contract goals does not result in exceeding the overall goal. If you determine that you will
fall short of your overall goal, then you must make appropriate modifications in your use of race-neutral and/or
race-conscious measures to allow you to meet the overall goal.

Example to paragraph (f)(2): In Year Il, your overall goal is 12 percent. You have estimated that you can obtain 5
percent DBE participation through use of race-neutral measures. You therefore plan to obtain the remaining 7 percent
participation through use of DBE goals. By September, you have already obtained 11 percent DBE participation for the year.
For contracts let during the remainder of the year, you use contract goals only to the extent necessary to obtain an additional
one percent DBE participation. However, if you determine in September that your participation for the year is likely to be only 8
percent total, then you would increase your use of race-neutral and/or race-conscious means during the remainder of the year
in order to achieve your overall goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your overall
goals for two consecutive years, you are not required to make a projection of the amount of your goal you can
meet using such means in the next year. You do not set contract goals on any contracts in the next year. You
continue using only race-neutral means to meet your overall goals unless and until you do not meet your overall

goal for a year.

Example to paragraph (f)(3): Your overall goal for Years | and Year Il is 10 percent. The DBE participation you obtain
through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does not matter whether you
obtained additional DBE participation through using contract goals in these years.) In Year Ill and following years, you do not
need to make a projection under paragraph (c) of this section of the portion of your overall goal you expect to meet using race-
neutral means. You simply use race-neutral means to achieve your overall goals. However, if in Year VI your DBE participation
falls short of your overall goal, then you must make a paragraph (c) projection for Year VII and, if necessary, resume use of
contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through the use
of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your use of contract
goals proportionately in the following year.

Example to paragraph (f)(4): In Years | and Il, your overall goal is 12 percent, and you obtain 14 and 16 percent DBE
participation, respectively. You have exceeded your goals over the two-year period by an average of 25 percent. In Year I,
your overall goal is again 12 percent, and your paragraph (c) projection estimates that you will obtain 4 percent DBE
participation through race-neutral means and 8 percent through contract goals. You then reduce the contract goal projection
by 25 percent (i.e., from 8 to 6 percent) and set contract goals accordingly during the year. If in Year Il you obtain 11 percent
participation, you do not use this contract goal adjustment mechanism for Year IV, because there have not been two
consecutive years of exceeding overall goals.

(9) In any year in which you project meeting part of your goal through race-neutral means and the remainder
through contract goals, you must maintain data separately on DBE achievements in those contracts with and
without contract goals, respectively. You must report this data to the concerned operating administrationas

provided in 826.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]

t Back to Top

§26.53 What are the good faith efforts procedures recipients follow in situations where there are contract
goals?
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(a) When you have established a DBE contract goal, you must award the contract only to a bidder/offeror
who makes good faith efforts to meet it. You must determine that a bidder/offeror has made good faith efforts if
the bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not succeed in
obtaining enough DBE patrticipation to do so. If the bidder/offeror does document adequate good faith efforts, you
must not deny award of the contract on the basis that the bidder/offeror failed to meet the goal. See Appendix A of

this part for guidance in determining the adequacy of a bidder/offeror's good faith efforts.

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established, you must
require the following:

(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders or offerors will be required to submit the following information to the recipient, at the time
provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;

(i) A description of the work that each DBE will perform. To count toward meeting a goal, each DBE firm
must be certified in a NAICS code applicable to the kind of work the firm would perform on the contract;

(iii) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal; and

(v) Written confirmation from each listed DBE firm that it is participating in the contract in the kind and
amount of work provided in the prime contractor's commitment.

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part). The
documentation of good faith efforts must include copies of each DBE and non-DBE subcontractor quote submitted
to the bidder when a non-DBE subcontractor was selected over a DBE for work on the contract; and

(3)(i) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) of this
section—

(A) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under contract
negotiation procedures; or

(B) No later than 7 days after bid opening as a matter of responsibility. The 7 days shall be reduced to 5
days beginning January 1, 2017.

(i) Provided that, in a negotiated procurement, including a design-build procurement, the bidder/offeror may
make a contractually binding commitment to meet the goal at the time of bid submission or the presentation of
initial proposals but provide the information required by paragraph (b)(2) of this section before the final selection

for the contract is made by the recipient.
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(c) You must make sure all information is complete and accurate and adequately documents the
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the
bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements of
paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an opportunity for
administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith efforts
to do so.

(2) Your decision on reconsideration must be made by an official who did not take part in the original
determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to do so.

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration official to
discuss the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for finding
that the bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

(e) In a “design-build” or “turnkey” contracting situation, in which the recipient lets a master contract to a
contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may establish a goal
for the project. The master contractor then establishes contract goals, as appropriate, for the subcontracts it lets.

Recipients must maintain oversight of the master contractor's activities to ensure that they are conducted
consistent with the requirements of this part.

(H(1)(i) You must require that a prime contractor not terminate a DBE subcontractor listed in response to
paragraph (b)(2) of this section (or an approved substitute DBE firm) without your prior written consent. This
includes, but is not limited to, instances in which a prime contractor seeks to perform work originally designated
for a DBE subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.

(ii) You must include in each prime contract a provision stating:

(A) That the contractor shall utilize the specific DBEs listed to perform the work and supply the materials for
which each is listed unless the contractor obtains your written consent as provided in this paragraph (f); and

(B) That, unless your consent is provided under this paragraph (f), the contractor shall not be entitled to any
payment for work or material unless it is performed or supplied by the listed DBE.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence
document, that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract;
(i) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way consistent

with normal industry standards. Provided, however, that good cause does not exist if the failure or refusal of the
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DBE subcontractor to perform its work on the subcontract results from the bad faith or discriminatory action of the
prime contracor;

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The listed DBE subcontractor is ineligible to work on public works projects because of suspension and
debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state law;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written notice of
its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable to
complete its work on the contract;

(ix) Other documented good cause that you determine compels the termination of the DBE subcontractor.
Provided, that good cause does not exist if the prime contractor seeks to terminate a DBE it relied upon to obtain
the contract so that the prime contractor can self-perform the work for which the DBE contractor was engaged or

so that the prime contractor can substitute another DBE or non-DBE contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the prime
contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to request to
terminate and/or substitute, and the reason for the request.

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and advise
you and the contractor of the reasons, if any, why it objects to the proposed termination of its subcontract and why
you should not approve the prime contractor's action. If required in a particular case as a matter of public
necessity (e.g., safety), you may provide a response period shorter than five days.

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions of or
substitutions for DBE firms put forward by offerors in negotiated procurements.

(g9) When a DBE subcontractor is terminated as provided in paragraph (f) of this section, or fails to complete
its work on the contract for any reason, you must require the prime contractor to make good faith efforts to find
another DBE subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding
another DBE to perform at least the same amount of work under the contract as the DBE that was terminated, to
the extent needed to meet the contract goal you established for the procurement. The good faith efforts shall be
documented by the contractor. If the recipient requests documentation under this provision, the contractor shall

submit the documentation within 7 days, which may be extended for an additional 7 days if necessary at the
request of the contractor, and the recipient shall provide a written determination to the contractor stating whether
or not good faith efforts have been demonstrated.

(h) You must include in each prime contract the contract clause required by §26.13(b) stating that failure by
the contractor to carry out the requirements of this part is a material breach of the contract and may result in the
termination of the contract or such other remedies set forth in that section you deem appropriate if the prime
contractor fails to comply with the requirements of this section.
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() You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the work the
DBE has committed to performing with its own forces as well as the work that it has committed to be performed by
DBE subcontractors and DBE suppliers.

(i) You must require the contractor awarded the contract to make available upon request a copy of all DBE
subcontracts. The subcontractor shall ensure that all subcontracts or an agreement with DBES to supply labor or
materials require that the subcontract and all lower tier subcontractors be performed in accordance with this part's

provisions.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011; 79 FR 59595, Oct. 2, 2014]

t Back to Top
§26.55 How is DBE participation counted toward goals?

(2) When a DBE patrticipates in a contract, you count only the value of the work actually performed bythe
DBE toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered by
paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of supplies and
materials obtained by the DBE for the work of the contract, including supplies purchased or equipment leased by
the DBE (except supplies and equipment the DBE subcontractor purchases or leases from the prime contractor or
its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide service,
such as professional, technical, consultant, or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT-assisted contract, toward DBE goals, provided you determine
the fee to be reasonable and not excessive as compared with fees customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted
work maybe counted toward DBE goals only if the DBE's subcontractor is itself a DBE. Work that a DBE
subcontracts to a non-DBE firm does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of the
contract equal to the distinct, clearly defined portion of the work of the contract that the DBE performs with its own
forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing acommercially
useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work of the
contract and is carrying out its responsibilities by actually performing, managing, and supervising the work
involved. To perform a commercially useful function, the DBE must also be responsible, with respect to materials
and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material,
and installing (where applicable) and paying for the material itself. To determine whether a DBE is performing a
commercially useful function, you must evaluate the amount of work subcontracted, industry practices, whether
the amount the firm is to be paid under the contract is commensurate with the work it is actually performing and
the DBE credit claimed for its performance of the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra participant
in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE
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participation. In determining whether a DBE is such an extra participant, you must examine similar transactions,
particularly those in which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract
with its own work force, or the DBE subcontracts a greater portion of the work of a contract than would be
expected on the basis of normal industry practice for the type of work involved, you must presume that it is not
performing a commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in paragraph
(c)(3) of this section, the DBE may present evidence to rebut this presumption. You may determine that the firm is
performing a commercially useful function given the type of work involved and normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the concerned operating
administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing acommercially
useful function:

(1) The DBE must be responsible for the management and supervision of the entire trucking operation for
which it is responsible on a particular contract, and there cannot be a contrived arrangement for the purpose of
meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck used on
the contract.

(3) The DBE receives credit for the total value of the transportation services it provides on the contract using
trucks it owns, insures, and operates using drivers it employs.

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a
DBE. The DBE who leases trucks from another DBE receives credit for the total value of thetransportation
services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE that
leases trucks equipped with drivers from a non-DBE is entitled to credit for the total value of transportation
services provided by non-DBE leased trucks equipped with drivers not to exceedthe value of transportation

services on the contract provided by DBE-owned trucks or leased trucks with DBE employee drivers. Additional
participation by non-DBE owned trucks equipped with drivers receives credit only for the fee or commission it
receives as a result of the lease arrangement. If a recipient chooses this approach, it must obtain written consent
from the appropriate DOT operating administration.

Example to paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks from DBE Firm Y
and six trucks equipped with drivers from non-DBE Firm Z. DBE credit would be awarded for the total value of transportation
services provided by Firm X and Firm Y, and may also be awarded for the total value of transportation services provided by
four of the six trucks provided by Firm Z. In all, full credit would be allowed for the participation of eight trucks. DBE credit
could be awarded only for the fees or commissions pertaining to the remaining trucks Firm X receives as a result of the lease

with Firm Z.
(6) The DBE may lease trucks without drivers from a non-DBE truck leasing company. If the DBE leases

trucks from a non-DBE truck leasing company and uses its own employees as drivers, it is entitled to credit for the
total value of these hauling services.
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Example to paragraph (d)(6): DBE Firm X uses two of its own trucks on a contract. It leases two additional trucks from
non-DBE Firm Z. Firm X uses its own employees to drive the trucks leased from Firm Z. DBE credit would be awarded for the
total value of the transportation services provided by all four trucks.

(7) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and control
over the truck. This does not preclude the leased truck from working for others during the term of the lease with
the consent of the DBE, so long as the lease gives the DBE absolute priority for use of the leased truck. Leased

trucks must display the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

(2)(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the cost of the
materials or supplies toward DBE goals.

(i) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the
contract and of the general character described by the specifications.

(2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the cost of
the materials or supplies toward DBE goals.

(i) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character
described by the specifications and required under the contract are bought, kept in stock, and regularly sold or
leased to the public in the usual course of business.

(A) To be aregular dealer, the firm must be an established, regular business that engages, as its principal
business and under its own name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel, stone,
or asphalt without owning, operating, or maintaining a place of business as provided in this paragraph (e)(2)(ii) if
the person both owns and operates distribution equipment for the products. Any supplementing of regular dealers'
own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract

basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite
transactions are not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a
regular dealer, count the entire amount of fees or commissions charged for assistance in the procurement of the
materials and supplies, or fees or transportation charges for the delivery of materials or supplies required on a job
site, toward DBE goals, provided you determine the fees to be reasonable and not excessive as comparedwith

fees customarily allowed for similar services. Do not count any portion of the cost of the materials and supplies
themselves toward DBE goals, however.

(4) You must determine the amount of credit awarded to a firm for the provisions of materials and supplies
(e.g., whether a firm is acting as a regular dealer or a transaction expediter) on a contract-by-contract basis.

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this part at the
time of the execution of the contract, do not count the firm's participation toward any DBE goals, exceptas
provided for in §26.87(i)).
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(g9) Do not count the dollar value of work performed under a contract with a firm after it has ceased to be
certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with its DBE
obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 79 FR 59595, Oct. 2,
2014]
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Subpart D—Certification Standards

t Back to Top
8§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the standards
of this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the
evidence, that it meets the requirements of this subpart concerning group membership or individual disadvantage,
business size, ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are socially
and economically disadvantaged. This means they do not have the burden of proving to you that they are socially
and economically disadvantaged. In order to obtain the benefit of the rebuttable presumption, individuals must
submit a signed, notarized statement that they are a member of one of the groups in 826.67(a). Applicants do
have the obligation to provide you information concerning their economic disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and individuals
concerning whom the presumption of disadvantage has been rebutted, have the burden of proving to you, by a
preponderance of the evidence, that they are socially and economically disadvantaged. (See Appendix E of this

part.)
(e) You must make determinations concerning whether individuals and firms have met their burden of
demonstrating group membership, ownership, control, and social and economic disadvantage (where

disadvantage must be demonstrated on an individual basis) by considering all the facts in the record, viewed as a
whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
t Back to Top
§26.63 What rules govern group membership determinations?

(a)(2) If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged
group (see 826.61(c)), you have a well founded reason to question the individual's claim of membership in that
group, you must require the individual to present additional evidence that he or she is a member of the group.
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(2) You must provide the individual a written explanation of your reasons for questioning his or her group
membership and a written request for additional evidence as outlined in paragraph (b) of this section.

(3) In implementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a disproportionate burden on
members of a particular group could violate §26.7(b) and/or Title VI of the Civil Rights Act of 1964 and 49 CFR

part 21.

(b) In making such a determination, you must consider whether the person has held himself out to be a
member of the group over a long period of time prior to application for certification and whether the person is
regarded as a member of the group by the relevant community. You may require the applicant to produce
appropriate documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed to be disadvantaged is
not a member of a designated disadvantaged group, the individual must demonstrate social and economic
disadvantage on an individual basis.

(2) Your decisions concerning membership in a designated group are subject to the certification appeals
procedure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]

3 Back to Top
§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by
Small Business Administration (SBA) standards. As a recipient, you must apply current SBA business size
standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to perform in DOT -assisted
contracts, including the primary industry classification of the applicant.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE in any
Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as defined by SBA
regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in excess of $23.98 million.

(c) The Department adjusts the number in paragraph (b) of this section annually using the Department of
Commerce price deflators for purchases by State and local governments as the basis for thisadjustment.

[74 FR 15224, Apr. 3, 2009, as amended at 79 FR 59596, Oct. 2, 2014]
t Back to Top
§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United States (or
lawfully admitted permanent residents) who are women, Black Americans, Hispanic Americans, Native
Americans, Asian-Pacific Americans, Subcontinent Asian Americans, or other minorities found to be
disadvantaged by the SBA, are socially and economically disadvantaged individuals. You must require applicants
to submit a signed, notarized certification that each presumptively disadvantaged owner is, in fact, socially and
economically disadvantaged.
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(2)(i) You must require each individual owner of a firm applying to participate as a DBE, whose ownership
and control are relied upon for DBE certification, to certify that he or she has a personal net worth that does not
exceed $1.32 million.

(i) You must require each individual who makes this certification to support it with a signed, notarized
statement of personal net worth, with appropriate supporting documentation. To meet this requirement, you must
use the DOT personal net worth form provided in appendix G to this part without change or revision. Where
necessary to accurately determine an individual's personal net worth, you may, on a case-by-case basis, require
additional financial information from the owner of an applicant firm (e.g., information concerning the assets of the
owner's spouse, where needed to clarify whether assets have been transferred to the spouse or when the owner's
spouse is involved in the operation of the company). Requests for additional information shall not be unduly
burdensome or intrusive.

(iii) In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such equity that is
attributable to excessive withdrawals from the applicant firm). The equity is the market value of the residence less
any mortgages and home equity loan balances. Recipients must ensure that home equity loan balances are
included in the equity calculation and not as a separate liability on the individual's personal net worth form.
Exclusions for net worth purposes are not exclusions for asset valuation or access to capital and credit purposes.

(C) Do not use a contingent liability to reduce an individual's net worth.

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) accounts, or
other retirement savings or investment programs in which the assets cannot be distributed to the individual at the
present time without significant adverse tax or interest consequences, include only the present value of such
assets, less the tax and interest penalties that would accrue if the asset were distributed at the present time.

(iv) Notwithstanding any provision of Federal or State law, you must not release an individual's personal net
worth statement nor any documents pertaining to it to any third party without the written consent of the submitter.
Provided, that you must transmit this information to DOT in any certification appeal proceeding under §26.89 of
this part or to any other State to which the individual's firm has applied for certification under §26.85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) An individual's presumption of economic disadvantage may
be rebutted in two ways.

(i) If the statement of personal net worth and supporting documentation that an individual submits under
paragraph (a)(2) of this section shows that the individual's personal net worth exceeds $1.32 million, the
individual's presumption of economic disadvantage is rebutted. You are not required to have a proceeding under
paragraph (b)(2) of this section in order to rebut the presumption of economic disadvantage in thiscase.

Example to paragraph (b)(1)(i): An individual with very high assets and significant liabilities may, in accounting terms,
have a PNW of less than $1.32 million. However, the person's assets collectively (e.g., high income level, a very expensive
house, a yacht, extensive real or personal property holdings) may lead a reasonable person to conclude that he or she is not
economically disadvantaged. The recipient may rebut the individual's presumption of economic disadvantage under these
circumstances, as provided in this section, even though the individual's PNW is less than $1.32 million.

(ii)(A) If the statement of personal net worth and supporting documentation that an individual submits under
paragraph (a)(2) of this section demonstrates that the individual is able to accumulate substantial wealth, the
individual's presumption of economic disadvantage is rebutted. In making this determination, as a certifying

agency, you may consider factors that include, but are not limited to, the following:
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(1) Whether the average adjusted gross income of the owner over the most recent three year period
exceeds $350,000;

(2) Whether the income was unusual and not likely to occur in the future;
(3) Whether the earnings were offset by losses;

(4) Whether the income was reinvested in the firm or used to pay taxes arising in the normal course of
operations by the firm;

(5) Other evidence that income is not indicative of lack of economic disadvantage; and
(6) Whether the total fair market value of the owner's assets exceed $6 million.

(B) You must have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of
economic disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one of the designated
groups is not, in fact, socially and/or economically disadvantaged you may, at any time, start a proceeding to
determine whether the presumption should be regarded as rebutted with respect to that individual. Your
proceeding must follow the procedures of §26.87.

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the evidence, that
the individual is not socially and economically disadvantaged. You may require the individual to produce
information relevant to the determination of his or her disadvantage.

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted, his or her
ownership and control of the firm in question cannot be used for purposes of DBE eligibility under this subpart
unless and until he or she makes an individual showing of social and/or economic disadvantage. If the basis for
rebutting the presumption is a determination that the individual's personal net worth exceeds $1.32 million, the
individual is no longer eligible for participation in the program and cannot regain eligibility by making an individual

showing of disadvantage, so long as his or her PNW remains above thatamount.

(c) Transfers within two years. (1) Except as set forth in paragraph (c)(2) of this section, recipients must
attribute to an individual claiming disadvantaged status any assets which that individual has transferred to an
immediate family member, to a trust a beneficiary of which is an immediate family member, or to the applicant firm
for less than fair market value, within two years prior to a concern's application for participation in the DBE
program or within two years of recipient's review of the firm's annual affidavit, unless the individual claiming
disadvantaged status can demonstrate that the transfer is to or on behalf of an immediate family member for that
individual's education, medical expenses, or some other form of essential support.

(2) Recipients must not attribute to an individual claiming disadvantaged status any assets transferred by
that individual to an immediate family member that are consistent with the customary recognition of special
occasions, such as birthdays, graduations, anniversaries, and retirements.

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by
individuals who are not presumed to be socially and economically disadvantaged (including individuals whose
presumed disadvantage has been rebutted) may apply for DBE certification. You must make a case-by-case
determination of whether each individual whose ownership and control are relied upon for DBE certification is

socially and economically disadvantaged. In such a proceeding, the applicant firm has the burden of
demonstrating to you, by a preponderance of the evidence, that the individuals who own and control it are socially
and economically disadvantaged. An individual whose personal net worth exceeds $1.32 million shall notbe
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deemed to be economically disadvantaged. In making these determinations, use the guidance found in Appendix
E of this part. You must require that applicants provide sufficient information to permit determinations under the
guidance of appendix E of this part.

[79 FR 59596, Oct. 2, 2014]
t Back to Top
§26.69 What rules govern determinations of ownership?

(@) In determining whether the socially and economically disadvantaged participants in a firm own the firm,
you must consider all the facts in the record viewed as a whole, including the origin of all assets and how and
when they were used in obtaining the firm. All transactions for the establishment and ownership (or transfer of

ownership) must be in the normal course of business, reflecting commercial and arms-length practices.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

() In the case of a corporation, such individuals must own at least 51 percent of the each class of voting
stock outstanding and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially
and economically disadvantaged individuals. Such ownership must be reflected in the firm's partnership
agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest must be
owned by socially and economically disadvantaged individuals.

(c)(2) The firm's ownership by socially and economically disadvantaged individuals, including their
contribution of capital or expertise to acquire their ownership interests, must be real, substantial, and continuing,
going beyond pro forma ownership of the firm as reflected in ownership documents. Proof of contribution of
capital should be submitted at the time of the application. When the contribution of capital is through a loan, there
must be documentation of the value of assets used as collateral for the loan.

(2) Insufficient contributions include a promise to contribute capital, an unsecured note payable to the firm or
an owner who is not a disadvantaged individual, mere participation in a firm's activities as an employee, or
capitalization not commensurate with the value for the firm.

(3) The disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and
be entitled to the profits and loss commensurate with their ownership interests, as demonstrated bythe
substance, not merely the form, of arrangements. Any terms or practices that give a non-disadvantaged individual
or firm a priority or superior right to a firm's profits, compared to the disadvantaged owner(s), are grounds for
denial.

(4) Debt instruments from financial institutions or other organizations that lend funds in the normal course of
their business do not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

Examples to paragraph (c): (i) An individual pays $100 to acquire a majority interest in a firm worth $1 million. The
individual's contribution to capital would not be viewed as substantial.
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(i) A 51% disadvantaged owner and a non-disadvantaged 49% owner contribute $100 and $10,000, respectively, to
acquire a firm grossing $1 million. This may be indicative of a pro forma arrangement that does not meet the requirements of

©@).

(i) The disadvantaged owner of a DBE applicant firm spends $250 to file articles of incorporation and obtains a
$100,000 loan, but makes only nominal or sporadic payments to repay the loan. This type of contribution is not of a continuing
nature.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except
as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a minor, are
considered as held by disadvantaged persons in determining the ownership of a firm. However, securities or
assets held in trust are regarded as held by a disadvantaged individual for purposes of determining ownership of
the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the trustee is
the same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, exercises
effective control over the management, policy-making, and daily operational activities of the firm. Assets held in a
revocable living trust may be counted only in the situation where the same disadvantaged individual is the sole
grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners to
acquire their ownership interests must be real and substantial. Examples of insufficient contributions include a
promise to contribute capital, an unsecured note payable to the firm or an owner who is not a disadvantaged
individual, or mere participation in a firm's activities as an employee. Debt instruments from financial institutions or
other organizations that lend funds in the normal course of their business do not render a firm ineligible, even if
the debtor's ownership interest is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—
() In a specialized field;
(i) Of outstanding quality;
(iii) In areas critical to the firm's operations;
(iv) Indispensable to the firm's potential success;
(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of expertise
and its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the firm.

(g) You must always deem as held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by the individual—
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(1) As the result of a final property settlement or court order in a divorce or legal separation, provided that no
term or condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(2) You must presume as not being held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the individual as the
result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or non-DBE firm
who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(i) Involved in the same or a similar line of business; or

(i) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which the
individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the disadvantaged
individual must demonstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining certification
as a DBE; and

(i) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for ownership of a
firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as community
property by both spouses, are used to acquire the ownership interest asserted by one spouse, you must deem the
ownership interest in the firm to have been acquired by that spouse with his or her own individual resources,
provided that the other spouse irrevocably renounces and transfers all rights in the ownership interest in the
manner sanctioned by the laws of the state in which either spouse or the firm is domiciled. You do not count a
greater portion of joint or community property assets toward ownership than state law would recognize as
belonging to the socially and economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly owned
or community assets used to acquire an ownership interest in the firm must be included as part of the firm's
application for DBE certification.

(i) You may consider the following factors in determining the ownership of a firm. However, you must not
regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as the result
of a gift, or transfer without adequate consideration, other than the types set forth in paragraph (h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal property,
bank signature cards, or other documents; or
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(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a spouse
who is not a socially and economically disadvantaged individual to a spouse who is such an individual. In this
case, you must give particularly close and careful scrutiny to the ownership and control of a firm to ensure that it
is owned and controlled, in substance as well as in form, by a socially and economically disadvantaged individual.

[64 FR 5126, Feb. 2, 1999, as amended at 79 FR 59597, Oct. 2, 2014]
t Back to Top
§26.71 What rules govern determinations concerning control?

(&) In determining whether socially and economically disadvantaged owners control a firm, you must
consider all the facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business is one the viability of
which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize relationships
with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or bonding support, and other
resources.

(2) You must consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBEfirms
compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern of
exclusive or primary dealings with a prime contractor compromises the independence of the potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the
consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary discretion
of the socially and economically disadvantaged owners. There can be no restrictions through corporate charter
provisions, by-law provisions, contracts or any other formal or informal devices (e.g., cumulative voting rights,

voting powers attached to different classes of stock, employment contracts, requirements for concurrence by non-
disadvantaged partners, conditions precedent or subsequent, executory agreements, voting trusts, restrictions on
or assignments of voting rights) that prevent the socially and economically disadvantaged owners, without the
cooperation or vote of any non-disadvantaged individual, from making any business decision of the firm. This
paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).

(d) The socially and economically disadvantaged owners must possess the power to direct or cause the
direction of the management and policies of the firm and to make day-to-day as well as long-term decisions on
matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief executive officer
or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control over all
partnership decisions.
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(e) Individuals who are not socially and economically disadvantaged or immediate family members may be
involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals
must not, however possess or exercise the power to control the firm, or be disproportionately responsible for the

operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of the
management, policymaking, or daily operations of the firm to other participants in the firm, regardless of whether
these participants are socially and economically disadvantaged individuals. Such delegations of authority must be

revocable, and the socially and economically disadvantaged owners must retain the power to hire and fire any
person to whom such authority is delegated. The managerial role of the socially and economically disadvantaged

owners in the firm's overall affairs must be such that the recipient can reasonably conclude that the socially and
economically disadvantaged owners actually exercise control over the firm's operations, management, and policy.

(9) The socially and economically disadvantaged owners must have an overall understanding of, and
managerial and technical competence and experience directly related to, the type of business in which the firm is
engaged and the firm's operations. The socially and economically disadvantaged owners are not required to have
experience or expertise in every critical area of the firm's operations, or to have greater experience or expertise in
a given field than managers or key employees. The socially and economically disadvantaged owners must have
the ability to intelligently and critically evaluate information presented by other participants in the firm's activities
and to use this information to make independent decisions concerning the firm's daily operations, management,

and policymaking. Generally, expertise limited to office management, administration, or bookkeeping functions
unrelated to the principal business activities of the firm is insufficient to demonstrate control.

(h) If state or local law requires the persons to have a particular license or other credential in order to own
and/or control a certain type of firm, then the socially and economically disadvantaged persons who own and
control a potential DBE firm of that type must possess the required license or credential. If state or local law does
not require such a person to have such a license or credential to own and/or control a firm, you must not deny
certification solely on the ground that the person lacks the license or credential. However, you may take into
account the absence of the license or credential as one factor in determining whether the socially and
economically disadvantaged owners actually control the firm.

(1)(1) You may consider differences in remuneration between the socially and economically disadvantaged
owners and other participants in the firm in determining whether to certify a firm as a DBE. Such consideration
shall be in the context of the duties of the persons involved, normal industry practices, the firm's policy and
practice concerning reinvestment of income, and any other explanations for the differences proffered by the firm.
You may determine that a firm is controlled by its socially and economically disadvantaged owner although that
owner's remuneration is lower than that of some other participants in the firm.

(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, you may consider a difference between the remuneration
of the former and current controller of the firm as a factor in determining who controls the firm, particularly when
the non-disadvantaged individual remains involved with the firm and continues to receive greater compensation

than the disadvantaged individual.

() In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot
engage in outside employment or other business interests that conflict with the management of the firm or prevent
the individual from devoting sufficient time and attention to the affairs of the firm to control its activities. For
example, absentee ownership of a business and part-time work in a full-time firm are not viewed as constituting
control. However, an individual could be viewed as controlling a part-time business that operates only on
evenings and/or weekends, if the individual controls it all the time it is operating.

(k)(2) A socially and economically disadvantaged individual may control a firm even though one or more of
the individual's immediate family members (who themselves are not socially and economically disadvantaged
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individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as otherwise
provided in this paragraph, you must make a judgment about the control the socially and economically
disadvantaged owner exercises vis-a-vis other persons involved in the business as you do in other situations,
without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct from the
family as a whole—control the firm, then the socially and economically disadvantaged owners have failed to carry
their burden of proof concerning control, even though they may participate significantly in the firm's activities.

(1) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not an
immediate family member), ownership and/or control were transferred to a socially and economically
disadvantaged individual, and the nondisadvantaged individual remains involved with the firm in any capacity,
there is a rebuttable presumption of control by the non-disadvantaged individual unless the disadvantaged
individual now owning the firm demonstrates to you, by clear and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons other
than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the firm,
notwithstanding the continuing participation of a nondisadvantaged individual who formerlyowned and/or
controlled the firm.

(m) In determining whether a firm is controlled by its socially and economically disadvantaged owners, you
may consider whether the firm owns equipment necessary to perform its work. However, you must not determine
that a firm is not controlled by socially and economically disadvantaged individuals solely because the firm leases,
rather than owns, such equipment, where leasing equipment is a normal industry practice and the lease does not

involve a relationship with a prime contractor or other party that compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and economically
disadvantaged owners have the ability to control the firm. To become certified in an additional type of work, the
firm need demonstrate to you only that its socially and economically disadvantaged owners are able to control the
firm with respect to that type of work. You must not require that the firm be recertified or submit a new application

for certification, but you must verify the disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of work is
added) must be described in terms of the most specific available NAICS code for that type of work. If you choose,
you may also, in addition to applying the appropriate NAICS code, apply a descriptor from a classification scheme

of equivalent detail and specificity. A correct NAICS code is one that describes, as specifically as possible, the
principal goods or services which the firm would provide to DOT recipients. Multiple NAICS codes may be
assigned where appropriate. Program participants must rely on, and not depart from, the plain meaning of NAICS
code descriptions in determining the scope of a firm's certification. If your Directory does not list types of work for
any firm in a manner consistent with this paragraph (a)(1), you must update the Directory entry for that firm to
meet the requirements of this paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a certification are
kept up-to-date and accurately reflect work which the UCP has determined the firm's owners can control. The firm
bears the burden of providing detailed company information the certifying agency needs to make an appropriate

NAICS code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work in which
it is seeking to be certified as a DBE, the firm mayrequest that the certifying agency, in its certification
documentation, supplement the assigned NAICS code(s) with a clear, specific, and detailed narrative description
of the type of work in which the firm is certified. A vague, general, or confusing description is not sufficient for this
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purpose, and recipients should not rely on such a description in determining whether a firm's participation can be
counted toward DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a factual
basis in the record. However, certifiers must not make after-the-fact statements about the scope of a certification,
not supported by evidence in the record of the certification action.

(o) A business operating under a franchise or license agreement may be certified if it meets the standards in
this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining whether
affiliation exists, you should generally not consider the restraints relating to standardized quality, advertising,
accounting format, and other provisions imposed on the franchisee or licensee by the franchise agreement or
license, provided that the franchisee or licensee has the right to profit from its efforts and bears the risk of loss
commensurate with ownership. Alternatively, even though a franchisee or licensee may not be controlled by virtue
of such provisions in the franchise agreement or license, affiliation could arise through other means, such as
common management or excessive restrictions on the sale or transfer of the franchise interest orlicense.

(p) In order for a partnership to be controlled by socially and economically disadvantaged individuals, any
non-disadvantaged partners must not have the power, without the specific written concurrence of the socially and
economically disadvantaged partner(s), to contractually bind the partnership or subject the partnership to contract

or tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee leasing
company. The use of such a company does not preclude the socially and economically disadvantaged individuals
from controlling their firm if they continue to maintain an employer-employee relationship with the leased
employees. This includes being responsible for hiring, firing, training, assigning, and otherwise controlling the on-
the-job activities of the employees, as well as ultimate responsibility for wage and tax obligations related to the
employees.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011; 79 FR 59597, Oct. 2, 2014]

t Back to Top
§26.73 What are other rules affecting certification?

(a)(1) Consideration of whether a firm performs a commercially useful function or is a regular dealer pertains
solely to counting toward DBE goals the participation of firms that have already been certified as DBEs. Except as
provided in paragraph (a)(2) of this section, you must not consider commercially useful function issues in any way

in making decisions about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct
indicating its involvement in attempts to evade or subvert the intent or requirements of the DBE program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not refuse
to certify a firm based solely on historical information indicating a lack of ownership or control of the firm by
socially and economically disadvantaged individuals at some time in the past, if the firm currently meets the

ownership and control standards of this part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not completed
projects or contracts at the time of its application, has not yet realized profits from its activities, or has not
demonstrated a potential for success. If the firm meets disadvantaged, size, ownership, and control requirements
of this Part, the firm is eligible for certification.
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(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT
requests) for information relevant to the certification process. Failure or refusal to provide such information is a
ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled
by socially and economically disadvantaged individuals, are not eligible to be certified as DBEs.

(e) An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged.
Except as provided in this paragraph, a firm that is not owned by such individuals, but instead is owned by
another firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent or holding
company, established for tax, capitalization or other purposes consistent with industry practice, and the parent or
holding company in turn owns and controls an operating subsidiary, you may certify the subsidiary if it otherwise

meets all requirements of this subpart. In this situation, the individual owners and controllers of the parent or
holding company are deemed to control the subsidiary through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary by
socially and economically disadvantaged individuals. The following examples illustrate how this cumulative
ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company, which has a
wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a subsidiary.
The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70 percent of a
subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 56 percent (80 percent of
the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged owners of
the parent or holding company controls the subsidiary. Even though the subsidiary is owned by disadvantaged individuals,
through the holding or parent company, you cannot certify it because it fails to meet control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51 percent of a
subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is about 31 percent. This is
less than 51 percent, so you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other companies. The
combined gross receipts of the holding companies and its subsidiaries are greater than the size standard for the subsidiary
seeking certification and/or the gross receipts cap of §26.65(b). Under the rules concerning affiliation, the subsidiary fails to
meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient
to demonstrate that a firm is an independent business, owned and controlled by socially and economically
disadvantaged individuals.

(g) You must not require a DBE firm to be prequalified as a condition for certification.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or Native
Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size standards of §26.65.
Such a firm must be controlled by socially and economically disadvantaged individuals, as provided in §26.71.

() The following special rules apply to the certification of firms related to Alaska Native Corporations (ANCS).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint
venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the following
requirements:
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(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders of the
Settlement Common Stock and by Natives and descendents of Natives represents a majority of both the total
equity of the ANC and the total voting power of the corporation for purposes of electing directors;

(i) The shares of stock or other units of common ownership interest in the subsidiary, joint venture, or
partnership entity held by the ANC and by holders of its Settlement Common Stock represent a majority of both
the total equity of the entity and the total voting power of the entity for the purpose of electing directors, the
general partner, or principal officers; and

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small Business
Administration under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT uniform
application form (see Appendix F of this part). You must obtain from the firm documentation sufficientto
demonstrate that entity meets the requirements of paragraph (i)(1) of this section. You must also obtain sufficient
information about the firm to allow you to administer your program (e.g., information that would appear in your
DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it must
meet the requirements of paragraph (h) of this section in order to be certified, on the same basis as firms owned
by Indian Tribes or Native Hawaiian Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28, 2011; 79 FR 59598, Oct. 2,
2014]

3 Back to Top

Subpart E—Certification Procedures

t Back to Top
§26.81 What are the requirements for Unified Certification Programs?
(a) You and all other DOT recipients in your state must participate in a Unified Certification Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an agreement
establishing the UCP for that state and submit the agreement to the Secretary for approval. The Secretary may,
on the basis of extenuating circumstances shown by the recipients in the state, extend this deadline for no more

than one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this section.
The agreement must specify that the UCP will follow all certification procedures and standards of this part, on the
same basis as recipients; that the UCP shall cooperate fully with oversight, review, and monitoring activities of
DOT and its operating administrations; and that the UCP shall implement DOT directives and guidance
concerning certification matters. The agreement shall also commit recipients to ensuring that the UCP has
sufficient resources and expertise to carry out the requirements of this part. The agreement shall include an
implementation schedule ensuring that the UCP is fully operational no later than 18 months following the approval
of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable tothe
recipients in that state.
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(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients in the
state for revisions. A complete agreement which is not disapproved or remanded within 180 days of its receipt is
deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph (a), you
shall have the opportunity to make an explanation to the Secretary why a deadline could not be met and why
meeting the deadline was beyond your control. If you fail to make such an explanation, or the explanation does

not justify the failure to meet the deadline, the Secretary shall direct you to complete the required action by a date
certain. If you and the other recipients fail to carry out this direction in a timely manner, you are collectively in
noncompliance with this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with respect to
participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant is
required to apply only once for a DBE certification that will be honored by all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried out by
UCPs, and recipients may use only UCPs that comply with the certification and nondiscrimination requirements of
this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final before
the due date for bids or offers on a contract on which a firm seeks to participate as a DBE.

(d) A UCP is not required to process an application for certification from a firm having its principal place of
business outside the state if the firm is not certified by the UCP in the state in which it maintains its principal place
of business. The “home state” UCP shall share its information and documents concerning the firm with other
UCPs that are considering the firm's application.

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may form a
regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an agreement
shall outline the specific responsibilities of each participant. A UCP may accept the certification of any other UCP
or DOT recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification functions
required by this part. You may also grant reciprocity to other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP (including
those from other states certified under the provisions of this part), the information required by 826.31. The UCP
shall make the directory available to the public electronically, on the internet, as well as in print. The UCP shall

update the electronic version of the directory by including additions, deletions, and other changes as soon as they
are made and shall revise the print version of the Directory at least once a year.

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this part
pertaining to recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011]
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Page 74 of 119


http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top

§26.83 What procedures do recipients follow in making certification decisions?

(a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs in your
program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of this
part. When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and this subpart
that recipients are required to meet.

(c)(1) You must take all the following steps in determining whether a DBE firm meets the standards of
subpart D of this part:

(i) Perform an on-site visit to the firm's principal place of business. You must interview the principal officers
and review their résumés and/or work histories. You may interview key personnel of the firm if necessary. You
must also perform an on-site visit to job sites if there are such sites on which the firm is working at the time of the
eligibility investigation in your jurisdiction or local area. You may rely upon the site visit report of any other
recipient with respect to a firm applying for certification;

(ii) Analyze documentation related to the legal structure, ownership, and control of the applicant firm. This
includes, but is not limited to, Articles of Incorporation/Organization; corporate by-laws or operating agreements;
organizational, annual and board/member meeting records; stock ledgers and certificates; and State-issued
Certificates of Good Standing

(iii) Analyze the bonding and financial capacity of the firm; lease and loan agreements; bank account
signature cards;

(iv) Determine the work history of the firm, including contracts it has received, work it has completed; and
payroll records;

(v) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE program and
its preferred locations for performing the work, if any.

(vi) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the firm and
its key personnel possess to perform the work it seeks to do as part of the DBE program;

(vii) Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its affiliates,
and the socially and economically disadvantaged owners for the last 3 years. A complete return includesall
forms, schedules, and statements filed with the Internal Revenue Service.

(viii) Require potential DBEs to complete and submit an appropriate application form, except as otherwise
provided in 826.85 of this part.

(2) You must use the application form provided in Appendix F to this part without change orrevision.
However, you may provide in your DBE program, with the written approval of the concerned operating
administration, for supplementing the form by requesting specified additional information not inconsistent with this
part.

(3) You must make sure that the applicant attests to the accuracy and truthfulness of the information on the
application form. This shall be done either in the form of an affidavit sworn to by the applicant before a person
who is authorized by State law to administer oaths or in the form of an unsworn declaration executed under

penalty of perjury of the laws of the United States.
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(4) You must review all information on the form prior to making a decision about the eligibility of the firm. You
may request clarification of information contained in the application at any time in the applicationprocess.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a written
request for certification information you have obtained about that firm (e.g., including application materials or the
report of a site visit, if you have made one to the firm), you must promptly make the information available to the

other recipient.

(e) [Reserved]

(f) Subject to the approval of the concerned operating administration as part of your DBE program, you may
impose a reasonable application fee for certification. Fee waivers shall be made in appropriate cases.

(9) You must safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business information,
consistent with applicable Federal, state, and local law.

(h)(1) Once you have certified a DBE, it shall remain certified until and unless you have removed its
certification, in whole or in part, through the procedures of 826.87 of this part, except as provided in §26.67(b)(1)
of this part.

(2) You may not require DBESs to reapply for certification or undergo a recertification process. However, you
may conduct a certification review of a certified DBE firm, including a new on-site review, if appropriate in light of
changed circumstances (e.qg., of the kind requiring notice under paragraph (i) of this section or relating to
suspension of certification under §26.88), a complaint, or other information concerning the firm's eligibility. If
information comes to your attention that leads you to question the firm's eligibility, you may conduct an on-site
review on an unannounced basis, at the firm's offices and job sites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances
affecting your ability to meet size, disadvantaged status, ownership, or control requirements of this part or any
material change in the information provided in your application form.

(1) Changes in management responsibility among members of a limited liability company are covered by this
requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is authorized
by state law to administer oaths or of an unsworn declaration executed under penalty of perjury of the laws of the
United States. You must provide the written notification within 30 days of the occurrence of the change. If you fail
to make timely notification of such a change, you will be deemed to have failed to cooperate under 826.109(c).

(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your
certification, an affidavit sworn to by the firm's owners before a person who is authorized by State law to
administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.
This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet
size, disadvantaged status, ownership, or control requirements of this part or any material changes in the
information provided in its application form, except for changes about which you have notified the recipient under
paragraph (i) of this section. The affidavit shall specifically affirm that your firm continues to meet SBA business
size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting
documentation of your firm's size and gross receipts (e.g., submission of Federal tax returns). If you fail to provide
this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).
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(k) If you are a recipient, you must make decisions on applications for certification within 90 days of
receiving from the applicant firm all information required under this part. You may extend this time period once, for
no more than an additional 60 days, upon written notice to the firm, explaining fully and specifically the reasons
for the extension. You may establish a different time frame in your DBE program, upon a showing that this time
frame is not feasible, and subject to the approval of the concerned operating administration. Your failure to make
a decision by the applicable deadline under this paragraph is deemed a constructive denial of the application, on
the basis of which the firm may appeal to DOT under §26.89.

() As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the application
whether the application is complete and suitable for evaluation and, if not, what additional information or action is
required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws its
application before you have issued a decision on the application, the applicant can resubmit the application at any
time. As a recipient or UCP, you may not apply the waiting period provided under §26.86(c) of this part before
allowing the applicant to resubmit its application. However, you may place the reapplication at the “end of the
line,” behind other applications that have been made since the firm's previous application was withdrawn. You
may also apply the waiting period provided under §26.86(c) of this part to a firm that has established a pattern of
frequently withdrawing applications before you make a decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011; 79 FR 59598, Oct. 2,
2014]

L Back to Top
826.85 Interstate certification.

(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A”) applies to another State (“State B”) for DBE
certification, State B may, at its discretion, accept State A's certification and certify the firm, without further
procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification notice
from State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from State A.
State B can do so by reviewing State A's electronic directory or obtaining written confirmation from State A.

(c) In any situation in which State B chooses not to accept State A's certification of a firm as provided in
paragraph (b) of this section, as the applicant firm you must provide the information in paragraphs (c)(1) through
(4) of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting documents, and any
other information you have submitted to State A or any other state related to your firm's certification. This includes
affidavits of no change (see §26.83(j)) and any notices of changes (see §26.83(i)) that you have submitted to
State A, as well as any correspondence you have had with State A's UCP or any other recipient concerning your
application or status as a DBE firm.

(2) You must also provide to State B any notices or correspondence from states other than State A relating
to your status as an applicant or certified DBE in those states. For example, if you have been denied certification
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or decertified in State C, or subject to a decertification action there, you must inform State B of this fact and
provide all documentation concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the factand
provide your letter of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by State
law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United
States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c) and the
information is complete and, in the case of the information required by §26.85(c)(1), is an identical copy of the
information submitted to State A.

(i) If the on-site report from State A supporting your certification in State A is more than three years old, as
of the date of your application to State B, State B may require that your affidavit also affirm that the facts in the
on-site report remain true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c) of this
section, you must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm (see
§26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site visit. As State
A, you must transmit this information to State B within seven days of receiving the request. A pattern by State B of
not making such requests in a timely manner or by “State A” or any other State of not complying with such
requests in a timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is erroneous or
should not apply in your State. Reasons for making such a determination may include thefollowing:

(i) Evidence that State A's certification was obtained by fraud,;

(i) New information, not available to State A at the time of its certification, showing that the firm does not
meet all eligibility criteria;

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this part;
(iv) The State law of State B requires a result different from that of the State law of State A.

(v) The information provided by the applicant firm did not meet the requirements of paragraph (c) ofthis
section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's certification
is erroneous or should not apply in your State, you must, no later than 60 days from the date on which you
received from the applicant firm all the information required by paragraph (c) of this section, send to the applicant
firm a notice that it is certified and place the firm on your directory of certified firms.

(4) If, as State B, you have determined that there is good cause to believe that State A's certification is
erroneous or should not apply in your State, you must, no later than 60 days from the date on which you received
from the applicant firm all the information required by paragraph (c) of this section, send to the applicant firm a
notice stating the reasons for your determination.
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(i) This notice must state with particularity the specific reasons why State B believes that the firm does not
meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity to respond to State B
with respect to these reasons.

(i) The firm may elect to respond in writing, to request an in-person meeting with State B's decision maker to
discuss State B's objections to the firm's eligibility, or both. If the firm requests a meeting, as State B you must
schedule the meeting to take place within 30 days of receiving the firm's request.

(iii) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is not
otherwise responsible for further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the provisions of
this Part concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from the firm or
the meeting with the decision maker, whichever is later.

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil Rights under
$§26.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a date 14 days
after you have made a timely request for it, you may hold action required by paragraphs (d)(2) through (4) of this
section in abeyance pending receipt of the site visit review report. In this event, you must, no later than 30 days
from the date on which you received from an applicant firm all the information required by paragraph (c) of this

section, notify the firm in writing of the delay in the process and the reason for it.

(H(2) As a UCP, when you deny a firm's application, reject the application of a firm certified in State A or any
other State in which the firm is certified, through the procedures of paragraph (d)(4) of this section, or decertify a
firm, in whole or in part, you must make an entry in the Department of Transportation Office of Civil Rights'
(DOCR's) Ineligibility Determination Online Database. You must enter the following information:

(i) The name of the firm;
(i) The name(s) of the firm's owner(s);
(iii) The type and date of the action;
(iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether any firm
that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from the UCP
that made it. As the UCP receiving such a request, you must provide a copy of the decision to the requesting UCP
within 7 days of receiving the request. As the UCP receiving the decision, you must then consider the information

in the decision in determining what, if any, action to take with respect to the certified DBE firm or applicant.

(g) You must implement the requirements of this section beginning January 1, 2012.
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[76 FR 5100, Jan. 28, 2011]
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§26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a DBE, you
must provide the firm a written explanation of the reasons for the denial, specifically referencing the evidence in
the record that supports each reason for the denial. All documents and other information on which the denial is

based must be made available to the applicant, on request.

(b) [Reserved]

(c) When a firm is denied certification, you must establish a time period of no more than twelve months that
must elapse before the firm may reapply to the recipient for certification. You may provide, in your DBE program,
subject to approval by the concerned operating administration, a shorter waiting period for reapplication. The time

period for reapplication begins to run on the date the explanation required by paragraph (a) of this section is
received by the firm. An applicant's appeal of your decision to the Department pursuant to 826.89 does not extend
this period.

(d) When you make an administratively final denial of certification concerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003; 79 FR 59598, Oct. 2, 2014]

t Back to Top
§26.87 What procedures does arecipient use to remove a DBE's eligibility?

(a) Ineligibility complaints. (1) Any person may file with you a written complaint alleging that a currently-
certified firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are not required to
accept a general allegation that a firm is ineligible or an anonymous complaint. The complaint may include any

information or arguments supporting the complainant's assertion that the firm is ineligible and should not continue
to be certified. Confidentiality of complainants' identities must be protected as provided in 8§26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the
complainant, and other available information. You may request additional information from the firm or conduct any
other investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm is ineligible,
you must provide written notice to the firm that you propose to find the firm ineligible, setting forth the reasons for
the proposed determination. If you determine that such reasonable cause does not exist, you must notify the
complainant and the firm in writing of this determination and the reasons for it. All statements of reasons for
findings on the issue of reasonable cause must specifically reference the evidence in the record on which each
reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its circumstances or
other information that comes to your attention, you determine that there is reasonable cause to believe that a
currently certified firm is ineligible, you must provide written notice to the firm that you propose to find the firm
ineligible, setting forth the reasons for the proposed determination. The statement of reasons for the finding of

reasonable cause must specifically reference the evidence in the record on which each reason is based.
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(c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines that
information in your certification records, or other information available to the concerned operating administration,
provides reasonable cause to believe that a firm you certified does not meet the eligibility criteria of this part, the

concerned operating administration may direct you to initiate a proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the reasons
for the directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided by
paragraph (b) of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as provided in
paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an informal hearing, at which the
firm may respond to the reasons for the proposal to remove its eligibility in person and provide information and
arguments concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that the firm
does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable under state law for the

retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under §26.89, you must

provide a transcript of the hearing to DOT and, on request, to the firm. You must retain the original record of the
hearing. You may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. In such a
situation, you bear the same burden of proving, by a preponderance of the evidence, that the firm does not meet
the certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's eligibility is
made by an office and personnel that did not take part in actions leading to or seeking to implement the proposal
to remove the firm's eligibility and are not subject, with respect to the matter, to direction from the office or
personnel who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE program.

(2) The decisionmaker must be an individual who is knowledgeable about the certification requirements of
your DBE program and this part.

(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport or transit

authority serving an area with less than 250,000 population) is required to meet this requirement only to the extent
feasible.

(f) Grounds for decision. You may base a decision to remove a firm's eligibility only on one or more of the
following grounds:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that render the firm
unable to meet the eligibility standards of this part;

(2) Information or evidence not available to you at the time the firm was certified;

(3) Information relevant to eligibility that has been concealed or misrepresented by the firm;
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(4) A change in the certification standards or requirements of the Department since you certified the firm;
(5) Your decision to certify the firm was clearly erroneous;
(6) The firm has failed to cooperate with you (see §26.109(c));

(7) The firm has exhibited a pattern of conduct indicating its involvement in attempts to subvert the intent or
requirements of the DBE program (see 826.73(a)(2)); or

(8) The firm has been suspended or debarred for conduct related to the DBE program. The notice required
by paragraph (g) of this section must include a copy of the suspension or debarment action. A decision to remove
a firm for this reason shall not be subject to the hearing procedures in paragraph (d) of this section.

(9) Notice of decision. Following your decision, you must provide the firm written notice of the decision and
the reasons for it, including specific references to the evidence in the record that supports each reason for the
decision. The notice must inform the firm of the consequences of your decision and of the availability of an appeal
to the Department of Transportation under §26.89. You must send copies of the notice to the complainant in an
ineligibility complaint or the concerned operating administration that had directed you to initiate the proceeding.
Provided that, when sending such a notice to a complainant other than a DOT operating administration, you must
not include information reasonably construed as confidential business information without the written consent of
the firm that submitted the information.

(h) [Reserved]

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your
proceeding to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph (g) of this
section.

() Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made a
commitment to using a DBE prime contractor, but a subcontract or contract has not been executed before you
issue the decertification notice provided for in paragraph (g) of this section, the ineligible firm does not count
toward the contract goal or overall goal. You must direct the prime contractor to meet the contract goal with an

eligible DBE firm or demonstrate to you that it has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm of its
ineligibility, the prime contractor may continue to use the firm on the contract and may continue to receive credit
toward its DBE goal for the firm's work. In this case, or in a case where you have let a prime contract to the DBE
that was later ruled ineligible, the portion of the ineligible firm's performance of the contract remaining after you

issued the notice of its ineligibility shall not count toward your overall goal, but may count toward the contract
goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the
performance of the contract, you may continue to count its participation on that contract toward overall and
contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under this
section, the firm may appeal the removal to the Department under §26.89.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011; 79 FR 59599, Oct. 2,
2014]

t Back to Top
§26.88 Summary suspension of certification.

(a) A recipient shall immediately suspend a DBE's certification without adhering to the requirements in
§26.87(d) of this part when an individual owner whose ownership and control of the firm are necessary to the
firm's certification dies or is incarcerated.

(b)(2) A recipient may immediately suspend a DBE's certification without adhering to the requirements in
§26.87(d) when there is adequate evidence to believe that there has been a material change in circumstances
that may affect the eligibility of the DBE firm to remain certified, or when the DBE fails to notify the recipient or
UCP in writing of any material change in circumstances as required by 826.83(i) of this part or fails to timely file

an affidavit of no change under §26.83(j).

(2) In determining the adequacy of the evidence to issue a suspension under paragraph (b)(1) of this
section, the recipient shall consider all relevant factors, including how much information is available, the credibility
of the information and allegations given the circumstances, whether or not important allegations are corroborated,

and what inferences can reasonably be drawn as a result.

(c) The concerned operating administration may direct the recipient to take action pursuant to paragraph (a)
or (b) this section if it determines that information available to it is sufficient to warrant immediate suspension.

(d) When a firm is suspended pursuant to paragraph (a) or (b) of this section, the recipient shall immediately
notify the DBE of the suspension by certified mail, return receipt requested, to the last known address of the
owner(s) of the DBE.

(e) Suspension is a temporary status of ineligibility pending an expedited show cause hearing/proceeding
under §26.87 of this part to determine whether the DBE is eligible to participate in the program and consequently
should be removed. The suspension takes effect when the DBE receives, or is deemed to have received, the
Notice of Suspension.

(f) While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any
work it does on a contract received during the suspension shall not be counted toward a recipient's overall goal.
The DBE may continue to perform under an existing contract executed before the DBE received a Notice of
Suspension and may be counted toward the contract goal during the period of suspension as long as the DBE is
performing a commercially useful function under the existing contract.

(9) Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may
voluntarily withdraw from the program, in which case no further action is required. If the DBE believes that its
eligibility should be reinstated, it must provide to the recipient information demonstrating that the firm is eligible
notwithstanding its changed circumstances. Within 30 days of receiving this information, the recipient must either
lift the suspension and reinstate the firm's certification or commence a decertification action under §26.87 of this

part. If the recipient commences a decertification proceeding, the suspension remains in effect during the
proceeding.

(h) The decision to immediately suspend a DBE under paragraph (a) or (b) of this section is not appealable
to the US Department of Transportation. The failure of a recipient to either lift the suspension and reinstate the
firm or commence a decertification proceeding, as required by paragraph (g) of this section, is appealable to the

U.S. Department of Transportation under §26.89 of this part, as a constructive decertification.
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[79 FR 59599, Oct. 2, 2014]

t Back to Top
§26.89 What is the process for certification appeals to the Department of Transportation?

(a)(2) If you are a firm that is denied certification or whose eligibility is removed by a recipient, including
SBA-certified firms, you may make an administrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned operating
administration in the circumstances provided in 826.87(c)), you may appeal to the Department if the recipient
does not find reasonable cause to propose removing the firm's eligibility or, following a removal of eligibility

proceeding, determines that the firm is eligible.

(3) Send appeals to the following address: U.S. Department of Transportation, Departmental Office of Civil
Rights, 1200 New Jersey Avenue SE., Washington, DC 20590-0001.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The
Department does not stay the effect of the recipient's decision while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date of the
recipient's final decision, including information and setting forth a full and specific statement as to why the
decision is erroneous, what significant fact that the recipient failed to consider, or what provisions of this Part the
recipient did not properly apply. The Department may accept an appeal filed later than 90 days after the date of
the decision if the Department determines that there was good cause for the late filing of the appeal or in the
interest of justice.

(d) When it receives an appeal, the Department requests a copy of the recipient's complete administrative
record in the matter. If you are the recipient, you must provide the administrative record, including a hearing
transcript, within 20 days of the Department's request. The Department may extend this time period on the basis
of a recipient's showing of good cause. To facilitate the Department's review of a recipient's decision, you must
ensure that such administrative records are well organized, indexed, and paginated. Records that do not comport
with these requirements are not acceptable and will be returned to you to be corrected immediately. If an appeal
is brought concerning one recipient's certification decision concerning a firm, and that recipient relied on the
decision and/or administrative record of another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record as supplemented by
the appeal. The Department does not make a de novo review of the matter and does not conduct a hearing. The
Department may also supplement the administrative record by adding relevant information made available by the
DOT Office of Inspector General; Federal, State, or local law enforcement authorities; officials of a DOT operating

administration or other appropriate DOT office; a recipient; or a firm or other private party.

() As a recipient, when you provide supplementary information to the Department, you shall also make this
information available to the firm and any third-party complainant involved, consistent with Federal or applicable
state laws concerning freedom of information and privacy. The Department makes available, on request bythe

firm and any third-party complainant involved, any supplementary information it receives from any source.

(1) The Department affirms your decision unless it determines, based on the entire administrative record,
that your decision is unsupported bysubstantial evidence or inconsistent with the substantive or procedural
provisions of this part concerning certification.
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(2) If the Department determines, after reviewing the entire administrative record, that your decision was
unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of this part
concerning certification, the Department reverses your decision and directs you to certify the firm or remove its

eligibility, as appropriate. You must take the action directed by the Department's decision immediately upon
receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department determines that a procedural
error did not result in fundamental unfairness to the appellant or substantially prejudice the opportunity of the
appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a significant
impact on the outcome of the case, the Department may remand the record to you with instructions seeking
clarification or augmentation of the record before making a finding. The Department may also remand a case to
you for further proceedings consistent with Department instructions concerning the proper application of the
provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date ofthe
decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative record or
decision has been involved in the proceeding (see paragraph (d) of this section). The Department will also notify
the SBA in writing when DOT takes an action on an appeal that results in or confirms a loss of eligibility to any
SBA-certified firm. The notice includes the reasons for the Department's decision, including specific references to
the evidence in the record that supports each reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete administrative
record. If the Department does not make its decision within this period, the Department provides written notice to
concerned parties, including a statement of the reason for the delay and a date by which the appeal decision will

be made.

(9) All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329, June 12,
2008; 79 FR 59599, Oct. 2, 2014]
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§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is binding. Itis
not binding on other recipients.

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take the
following action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's eligibility
on receipt of the determination, without further proceedings on your part. Effective on the date of your receipt of
the Department's determination, the consequences of a removal of eligibility set forth in §26.87(i) take effect.
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(2) If the Department determines that you erroneously failed to find reasonable cause to remove the firm's
eligibility, you must expeditiously commence a proceeding to determine whether the firm's eligibility should be
removed, as provided in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of the firm,
you must certify the firm, effective on the date of your receipt of the written notice of Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of social and
economic disadvantage either should or should not be deemed rebutted, you must take appropriate corrective
action as determined by the Department.

(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or directed the
removal of a firm's eligibility, other recipients with whom the firm is certified may commence a proceeding to
remove the firm's eligibility under §26.87. Such recipients must not remove the firm's eligibility absent such a
proceeding. Where DOT has reversed your denial of certification to or removal of eligibility from a firm, other
recipients must take the DOT action into account in any certification action involving the firm. However, other

recipients are not required to certify the firm based on the DOT decision.

t Back to Top

Subpart F—Compliance and Enforcement
t Back to Top
§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement action
under §26.103 or 826.105 or appropriate program sanctions by the concerned operating administration, such as
the suspension or termination of Federal funds, or refusal to approve projects, grants or contracts until
deficiencies are remedied. Program sanctions may include, in the case of the FHWA program, actions provided
for under 23 CFR 1.36; in the case of the FAA program, actions consistent with 49 U.S.C. 47106(d), 47111(d),
and 47122; and in the case of the FTA program, any actions permitted under 49 U.S.C. chapter 53 or applicable
FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to carry out

any requirement of this part because you have been prevented from complying because a Federal courthas
issued a final order in which the court found that the requirement is unconstitutional.

t Back to Top
§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with its
obligations under this part may file a written complaint with the concerned operating administration's Office of Civil
Rights. If you want to file a complaint, you must do so no later than 180 days after the date of the alleged violation

or the date on which you learned of a continuing course of conduct in violation of this part. In response to your
written request, the Office of Civil Rights may extend the time for filing in the interest of justice, specifying in
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writing the reason for so doing. The Office of Civil Rights may protect the confidentiality of your identity as
provided in §26.109(b). Complaints under this part are limited to allegations of violation of the provisions of this
part.

(b) Compliance reviews. The concerned operating administration may review the recipient's compliance with
this part at any time, including reviews of paperwork and on-site reviews, as appropriate. The Office of Civil Rights
may direct the operating administration to initiate a compliance review based on complaints received.

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT office
promptly sends you, return receipt requested, a written notice advising you that there is reasonable cause to find
you in noncompliance. The notice states the reasons for this finding and directs you to reply within 30 days

concerning whether you wish to begin conciliation.

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation for at
least 30, but not more than 120, days from the date of your request. The appropriate DOT office may extend the
conciliation period for up to 30 days for good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded as
closed and you are regarded as being in compliance. The conciliation agreement sets forth the measures you
have taken or will take to ensure compliance. While a conciliation agreement is in effect, you remain eligible for

FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation agreement
and ensure that its terms are complied with. If you fail to carry out the terms of a conciliation agreement, you are
in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time provided in
paragraph (d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpatrt.

(2) Applicable findings in enforcement proceedings are binding on all DOT offices.

t Back to Top

§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA financial
assistance is enforced through the procedures of Title 49 of the United States Code, including 49 U.S.C.
47106(d), 47111(d), and 47122, and regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint under
14 CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

L Back to Top

§26.107 What enforcement actions apply to firms participating in the DBE program?
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(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that attempts to
participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful statements or
representations or under circumstances indicating a serious lack of business integrity or honesty, the Department
may initiate suspension or debarment proceedings against you under 2 CFR parts 180 and 1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, uses or
attempts to use, on the basis of false, fraudulent or deceitful statements or representations or under
circumstances indicating a serious lack of business integrity or honesty, another firm that does not meet the
eligibility criteria of subpart D of this part, the Department may initiate suspension or debarment proceedings
against you under 2 CFR parts 180 and 1200.

(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, the
concerned operating administration may consider the fact that a purported DBE has been certified by a recipient.
Such certification does not preclude the Department from determining that the purported DBE, or another firm that

has used or attempted to use it to meet DBE goals, should be suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE program whose conduct is subject to such action under 49 CFR
part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other
applicable provisions of law, any person who makes a false or fraudulent statement in connection with
participation of a DBE in any DOT-assisted program or otherwise violates applicable Federal statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]
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§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or
retaliation?

(a) Availability of records. (1) In responding to requests for information concerning any aspect of the DBE
program, the Department complies with provisions of the Federal Freedom of Information and Privacy Acts (5
U.S.C. 552 and 552a). The Department may make available to the public any information concerning the DBE

program release of which is not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that may
reasonably be construed as confidential business information to any third party without the written consent of the
firm that submitted the information. This includes applications for DBE certification and supporting information.

However, you must transmit this information to DOT in any certification appeal proceeding under §826.89 of this
part or to any other state to which the individual's firm has applied for certification under §26.85 of this part.

(b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of this
section, the identity of complainants shall be kept confidential, at their election. If such confidentiality will hinder
the investigation, proceeding or hearing, or result in a denial of appropriate administrative due process to other
parties, the complainant must be advised for the purpose of waiving the privilege. Complainants are advised that,
in some circumstances, failure to waive the privilege may result in the closure of the investigation or dismissal of

the proceeding or hearing. FAA follows the procedures of 14 CFR part 16 with respect to confidentiality of
information in complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, recipients,
DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to
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meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews,
certification reviews, investigations, and other requests for information. Failure to do so shall be a ground for
appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with
respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect
to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE
firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the program, you
must not intimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of interfering
with any right or privilege secured by this part or because the individual or firm has made a complaint, testified,
assisted, or participated in any manner in an investigation, proceeding, or hearing under this part. If you violate

this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]

t Back to Top
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract for procuring construction,
equipment, services, or any other purpose, a bidder must, in order to be responsible and/or responsive, make
sufficient good faith efforts to meet the goal. The bidder can meet this requirement in either of two ways. First, the
bidder can meet the goal, documenting commitments for participation by DBE firms sufficient for this purpose.
Second, even if it doesn't meet the goal, the bidder can document adequate good faith efforts. This means that
the bidder must show that it took all necessary and reasonable steps to achieve a DBE goal or other requirement
of this part which, by their scope, intensity, and appropriateness to the objective, could reasonably be expected to
obtain sufficient DBE patrticipation, even if they were not fully successful.

II. In any situation in which you have established a contract goal, Part 26 requires you to use the good faith
efforts mechanism of this part. As a recipient, you have the responsibility to make a fair and reasonable judgment
whether a bidder that did not meet the goal made adequate good faith efforts. It is important for you to consider

the quality, quantity, and intensity of the different kinds of efforts that the bidder has made, based on the
regulations and the guidance in this Appendix.

The efforts employed by the bidder should be those that one could reasonably expect a bidder to take if the
bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the DBE contract goal.
Mere pro forma efforts are not good faith efforts to meet the DBE contract requirements. We emphasize, however,

that your determination concerning the sufficiency of the firm's good faith efforts is a judgment call.
Determinations should not be made using quantitative formulas.

lll. The Department also strongly cautions you against requiring that a bidder meet a contract goal (i.e.,
obtain a specified amount of DBE patrticipation) in order to be awarded a contract, even though the bidder makes
an adequate good faith efforts showing. This rule specifically prohibits you from ignoring bona fide good faith
efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good faith
efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to be exclusive
or exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A. (1) Conducing market research to identify small business contractors and suppliers and soliciting through
all reasonable and available means the interest of all certified DBEs that have the capability to perform the work
of the contract. This may include attendance at pre-bid and business matchmaking meetings and events,
advertising and/or written notices, posting of Notices of Sources Sought and/or Requests for Proposals, written

Page 89 of 119


http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top

notices or emails to all DBEs listed in the State's directory of transportation firms that specialize in the areas of
work desired (as noted in the DBE directory) and which are located in the area or surrounding areas of the
project.

(2) The bidder should solicit this interest as early in the acquisition process as practicable to allow the DBEs
to respond to the solicitation and submit a timely offer for the subcontract. The bidder should determine with
certainty if the DBEs are interested by taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that the DBE
goals will be achieved. This includes, where appropriate, breaking out contract work items into economically
feasible units (for example, smaller tasks or quantities) to facilitate DBE participation, even when the prime
contractor might otherwise prefer to perform these work items with its own forces. This may include, where

possible, establishing flexible timeframes for performance and delivery schedules in a manner that
encourages and facilitates DBE participation.

C. Providing interested DBEs with adequate information about the plans, specifications, and requirements of
the contract in a timely manner to assist them in responding to a solicitation with their offer for the subcontract.

D. (1) Negotiating in good faith with interested DBES. It is the bidder's responsibility to make a portion of the
work available to DBE subcontractors and suppliers and to select those portions of the work or material needs
consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE patrticipation. Evidence of

such negotiation includes the names, addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and specifications for the work selected for
subcontracting; and evidence as to why additional Agreements could not be reached for DBEs to perform the
work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as contract
goals into consideration. However, the fact that there may be some additional costs involved in finding and using
DBEs is not in itself sufficient reason for a bidder's failure to meet the contract DBE goal, as long as such costs

are reasonable. Also, the ability or desire of a prime contractor to perform the work of a contract with its own
organization does not relieve the bidder of the responsibility to make good faith efforts. Prime contractors are not,
however, required to accept higher quotes from DBEs if the price difference is excessive orunreasonable.

E. (1) Not rejecting DBEs as being unqualified without sound reasons based on a thorough investigation of
their capabilities. The contractor's standing within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example union vs. non-union status) are not legitimate causes

for the rejection or non-solicitation of bids in the contractor's efforts to meet the project goal. Another practice
considered an insufficient good faith effort is the rejection of the DBE because its quotation for the work was not
the lowest received. However, nothing in this paragraph shall be construed to require the bidder or prime
contractor to accept unreasonable quotes in order to satisfy contract goals.

(2) A prime contractor's inability to find a replacement DBE at the original price is not alone sufficient to
support a finding that good faith efforts have been made to replace the original DBE. The fact that the contractor
has the ability and/or desire to perform the contract work with its own forces does not relieve the contractor of the

obligation to make good faith efforts to find a replacement DBE, and it is not a sound basis for rejecting a
prospective replacement DBE's reasonable quote.

F. Making efforts to assist interested DBESs in obtaining bonding, lines of credit, or insurance as requiredby
the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, or related
assistance or services.
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H. Effectively using the services of available minority/women community organizations; minority/women
contractors' groups; local, State, and Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in the recruitment and placement of
DBEs.

V. In determining whether a bidder has made good faith efforts, it is essential to scrutinize its documented
efforts. At a minimum, you must review the performance of other bidders in meeting the contract goal. For
example, when the apparent successful bidder fails to meet the contract goal, but others meet it, youmay

reasonably raise the question of whether, with additional efforts, the apparent successful bidder could have met
the goal. If the apparent successful bidder fails to meet the goal, but meets or exceeds the average DBE
participation obtained by other bidders, you may view this, in conjunction with other factors, as evidence of the
apparent successful bidder having made good faith efforts. As provided in §26.53(b)(2)((vi), you must also require
the contractor to submit copies of each DBE and non-DBE subcontractor quote submitted to the bidder when a
non-DBE subcontractor was selected over a DBE for work on the contract to review whether DBE prices were
substantially higher; and contact the DBEs listed on a contractor's solicitation to inquire as to whether they were
contacted by the prime. Pro forma mailings to DBEs requesting bids are not alone sufficient to satisfy good faith
efforts under the rule.

VI. A promise to use DBEs after contract award is not considered to be responsive to the contract solicitation
or to constitute good faith efforts.

[79 FR 59600, Oct. 2, 2014]

L Back to Top
Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS/COMMITMENTS AND
PAYMENTS

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the
contracting opportunities available to firms paid for with DOT dollars. Failure to submit contracting data relative to
the DBE program will result in noncompliance with Part 26. All dollar values listed on this form should represent

the DOT share attributable to the Operating Administration (OA): Federal Highway Administration (FHWA),
Federal Aviation Administration (FAA) or Federal Transit Administration (FTA) to which this report will be
submitted.

1. Indicate the DOT (OA) that provides your Federal financial assistance. If assistance comes from more
than one OA, use separate reporting forms for each OA. If you are an FTA recipient, indicate yourVendor
Number in the space provided.

2. If you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an FTA
recipient, indicate the Grant/Project numbers covered by this report. If more than ten attach a separate sheet.

3. Specify the Federal fiscal year (i.e., October 1-September 30) in which the covered reporting periodfalls.
4. State the date of submission of this report.

5. Check the appropriate box that indicates the reporting period that the data provided in this report covers.
For FHWA and FTA recipients, if this report is due June 1, data should cover October 1-March 31. If this report is
due December 1, data should cover April 1-September 30. If the report is due to the FAA, data should cover the
entire year.
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6. Provide the name and address of the recipient.

7. State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to and
approved by the relevant OA. Your overallgoal is to be reported as well as the breakdown for specific Race
Conscious and Race Neutral projections (both of which include gender-conscious/neutral projections). The Race
Conscious projection should be based on measures that focus on and provide benefits only for DBEs. The use of
contract goals is a primary example of a race conscious measure. The Race Neutral projection should include
measures that, while benefiting DBEs, are not solely focused on DBE firms. For example, a small business
outreach program, technical assistance, and prompt payment clauses can assist a wide variety of businesses in
addition to helping DBE firms.

Section A: Awards and Commitments Made During This Period

The amounts in items 8(A)-10(l) should include all types of prime contracts awarded and all types of
subcontracts awarded or committed, including: professional or consultant services, construction, purchase of
materials or supplies, lease or purchase of equipment and any other types of services. All dollar amounts are to
reflect only the Federal share of such contracts and should be rounded to the nearest dollar.

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts
directly between the recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the total dollar amount for all prime contracts assisted with DOT funds and awarded during this
reporting period. This value should include the entire Federal share of the contracts without removing any
amounts associated with resulting subcontracts.

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this
reporting period.

8(C). From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime
contracts to certified DBE firms during this reporting period. This amount should not include the amounts sub
contracted to other firms.

8(D). From the total number of prime contracts awarded in item 8(B), specify the number of prime contracts
awarded to certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted under
49 CFR part 26, all prime contracts awarded to DBES are regarded as race-neutral.

8(G). From the total dollar amount awarded in item 8(C), provide the dollar amount awarded to certified
DBEs through the use of Race Neutral methods. See the definition of Race Neutral in item 7 and the explanation
in item 8 of project types to include.

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs
through Race Neutral methods.

8(l). Of all prime contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
dollar amount in item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round percentage to the
nearest tenth.

Line 9: Subcontracts awarded/committed this period: Items 9(A)-9(l) are derived in the same way as items
8(A)-8(l), except that these calculations should be based on subcontracts rather than prime contracts. Unlike
prime contracts, which may only be awarded, subcontracts may be either awarded or committed.
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9(A). If filling out the form for general reporting, provide the total dollar amount of subcontracts assisted with
DOT funds awarded or committed during this period. This value should be a subset of the total dollars awarded in
prime contracts in 8(A), and therefore should never be greater than the amount awarded in prime contracts. If
filling out the form for project reporting, provide the total dollar amount of subcontracts assisted with DOT funds
awarded or committed during this period. This value should be a subset of the total dollars awarded or previously
in prime contracts in 8(A). The sum of all subcontract amounts in consecutive periods should never exceed the
sum of all prime contract amounts awarded in those periods.

9(B). Provide the total number of all sub contracts assisted with DOT funds that were awarded or committed
during this reporting period.

9(C). From the total dollar amount of sub contracts awarded/committed this period in item 9(A), provide the
total dollar amount awarded in sub contracts to DBEs.

9(D). From the total number of sub contracts awarded or committed in item 9(B), specify the number of sub
contracts awarded or committed to DBEs.

9(E). From the total dollar amount of sub contracts awarded or committed to DBEs this period, provide the
amount in dollars to DBEs using Race Conscious measures.

9(F). From the total number of sub contracts awarded or committed to DBESs this period, provide the number
of sub contracts awarded or committed to DBEs using Race Conscious measures.

9(G). From the total dollar amount of sub contracts awarded/committed to DBES this period, provide the
amount in dollars to DBEs using Race Neutral measures.

9(H). From the total number of sub contracts awarded/committed to DBEs this period, provide the number of
sub contracts awarded to DBEs using Race Neutral measures.

9(I). Of all subcontracts awarded this reporting period, calculate the percentage going to DBEs. Divide the
dollar amount in item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round percentage to the
nearest tenth.

Line 10: Total contracts awarded or committed this period. These fields should be used to show the total
dollar value and number of contracts awarded to DBEs and to calculate the overall percentage of dollars awarded
to DBEs.

10(A)-10(B). These fields are unavailable for data entry.

10(C-H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding values
on the subcontracts line (Line 9).

10(1). Of all contracts awarded this reporting period, calculate the percentage going to DBEs. Divide the total
dollars awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this percentage. Round
percentage to the nearest tenth.

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11-17. Further breakdown the contracting activity with DBE involvement. The Total Dollar Amount to DBEs
in 17(C) should equal the Total Dollar Amount to DBEs in 10(C). Likewise the total number of contracts to DBEs
in 17(F) should equal the Total Number of Contracts to DBEs in 10(D).
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Line 16: The “Non-Minority” category is reserved for any firms whose owners are not members of the
presumptively disadvantaged groups already listed, but who are either “women” OR eligible for the DBE program
on an individual basis. All DBE firms must be certified by the Unified Certification Program to be counted in this

report.

Section C: Payments on Ongoing Contracts

Line 18(A-E). Submit information on contracts that are currently in progress. All dollar amounts are to reflect
only the Federal share of such contracts, and should be rounded to the nearest dollar.

18(A). Provide the total dollar amount paid to all firms performing work on contracts.
18(B). Provide the total number of contracts where work was performed during the reporting period.

18(C). From the total number of contracts provided in 18(A) provide the total number of contracts that are
currently being performed by DBE firms for which payments have been made.

18(D). From the total dollar amount paid to all firms in 18(A), provide the total dollar value paid to DBE firms
currently performing work during this period.

18(E). Provide the total number of DBE firms that received payment during this reporting period. For
example, while 3 contracts may be active during this period, one DBE firm may be providing supplies or services
on all three contracts. This field should only list the number of DBE firms performing work.

18(F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total
dollar value to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to the nearest
tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All dollar
amounts are to reflect the entire Federal share of such contracts, and should be rounded to the nearest dollar.

19(A). Provide the total number of contracts completed during this reporting period that used Race
Conscious measures. Race Conscious contracts are those with contract goals or another race conscious
measure.

19(B). Provide the total dollar value of prime contracts completed this reporting period that had race
conscious measures.

19(C). From the total dollar value of prime contracts completed this period in 19(B), provide the total dollar
amount of dollars awarded or committed to DBE firms in order to meet the contract goals. This applies only to
Race Conscious contracts.

19(D). Provide the actual total DBE patrticipation in dollars on the race conscious contracts completed this
reporting period.

19(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate the
percentage of DBE participation. Divide the total dollar amount to DBEs in item 19(D) by the total dollar value
provided in 19(B) to derive this percentage. Round to the nearest tenth.
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20(A)-20(E). Items 21(A)-21(E) are derived in the same manner as items 19(A)-19(E), except these figures
should be based on contracts completed using Race Neutral measures.

20(C). This field is closed.

21(A)-21(D). Calculate the totals for each column by adding the race conscious and neutral figures provided
in each row above.

21(C). This field is closed.

21(E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE
participation dollar value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive this
percentage. Round to the nearest tenth.

23. Name of the Authorized Representative preparing this form.
24. Signature of the Authorized Representative.
25. Phone number of the Authorized Representative.

*Submit your completed report to your Regional or Division Office.
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[79 FR 59601, Oct. 2, 2014]

3 Back to Top
Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBES, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE
program, via the provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is subject to a
program term determined by the recipient. The term should consist of two stages; a developmental stage anda
transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all eligibility
criteria contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the recipient a
comprehensive business plan setting forth the participant's business targets, objectives and goals. The participant
will not be eligible for program benefits until such business plan is submitted and approved by the recipient. The

approved business plan will constitute the participant's short and long term goals and the strategy for

developmental growth to the point of economic viability in non-traditional areas of work and/or work outside the
DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating the
program participant's prospects for profitable operation during the term of program participation and after
graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of
correcting any financial, managerial, technical, or labor conditions which could impede the participant from
receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the next two
years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) of thisappendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed to meet
the objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient and
modify the plan as may be appropriate to account for any changes in the firm's structure and redefined needs.
The currently approved plan should be considered the applicable plan for all program purposes until the recipient
approves in writing a modified plan. The recipient should establish an anniversary date for review of the
participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next program
year and the succeeding program year during the review of its business plan conducted under paragraph (E) of
this appendix. Such forecast should be included in the participant's business plan. The forecast should include:
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(1) The aggregate dollar value of contracts to be sought under the DBE program, reflectingcompliance with
the business plan;

(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE
participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business; and

(4) Such other information as may be requested by the recipient to aid in providing effective business
development assistance to the participant.

(G) Program patrticipation is divided into two stages; (1) a developmental stage and (2) a transitional stage.
The developmental stage is designed to assist participants to overcome their social and economic disadvantage
by providing such assistance as may be necessary and appropriate to enable them to access relevant markets
and strengthen their financial and managerial skills. The transitional stage of program participation follows the
developmental stage and is designed to assist participants to overcome, insofar as practical, their social and
economic disadvantage and to prepare the participant for leaving the program.

(H) The length of service in the program term should not be a pre-set time frame for either the
developmental or transitional stages but should be figured on the number of years considered necessary in
normal progression of achieving the firm's established goals and objectives. The setting of such time could be

factored on such items as, but not limited to, the number of contracts, aggregate amount of the contract received,
years in business, growth potential, etc.

(1) Beginning in the first year of the transitional stage of program participation, each participant should
annually submit for inclusion in its business plan a transition management plan outlining specific steps to promote
profitable business operations in areas other than traditional areas of DBE participation after graduation from the

program. The transition management plan should be submitted to the recipient at the same time other
modifications are submitted pursuant to the annual review under paragraph (E) of this section. The plan should
set forth the same information as required under paragraph (F) of steps the participant will take to continue its
business development after the expiration of its program term.

(J) When a participant is recognized as successfully completing the program by substantially achieving the
targets, objectives and goals set forth in its program term, and has demonstrated the ability to compete in the
marketplace, its further participation within the program may be determined by the recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its business
plan, the following factors, among others, should be considered by the recipient:

(1) Profitability;
(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
(4) Ability to obtain bonding;

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE businesses in
the same area or similar business category; and

(6) Good management capacity and capability.
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(L) Upon determination by the recipient that the participant should be graduated from the developmental
program, the recipient should notify the participant in writing of its intent to graduate the firm in a letter of
notification. The letter of notification should set forth findings, based on the facts, for every material issue relating
to the basis of the program graduation with specific reasons for each finding. The letter of naotification should also
provide the participant 45 days from the date of service of the letter to submit in writing information that would
explain why the proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to expiration of the
firm's program term for good cause due to the failure of the firm to engage in business practices that will promote
its competitiveness within a reasonable period of time as evidenced by, among other indicators, a pattern of
inadequate performance or unjustified delinquent performance. Also, the recipient can discontinue the
participation of a firm that does not actively pursue and bid on contracts, and a firm that, without justification,
regularly fails to respond to solicitations in the type of work it is qualified for and in the geographical areas where it
has indicated availability under its approved business plan. The recipient should take such action if over a 2-year
period a DBE firm exhibits such a pattern.

t Back to Top
Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program element is to further the development of DBES, including but not limited to
assisting them to move into non-traditional areas of work and/or compete in the marketplace outside the DBE
program, via the provision of training and assistance from other firms. To operate a mentor-protégé program, a

recipient must obtain the approval of the concerned operating administration.

(B)(1) Any mentor-protégé relationship shall be based on a written development plan, approved by the
recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration of the
arrangement and the services and resources to be provided by the mentor to the protégé. The formal mentor-
protégé agreement may set a fee schedule to cover the direct and indirect cost for such services rendered by the
mentor for specific training and assistance to the protégé through the life of the agreement. Services provided by
the mentor may be reimbursable under the FTA, FHWA, and FAA programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be directly
attributable and properly allowable to specific individual contracts. The recipient may establish a line item for the
mentor to quote the portion of the fee schedule expected to be provided during the life of the contract. The
amount claimed shall be verified by the recipient and paid on an incremental basis representing the time the
protégé is working on the contract. The total individual contract figures accumulated over the life of the agreement
shall not exceed the amount stipulated in the original mentor/protégé agreement.

(C) DBEs involved in a mentor-protégé agreement must be independent business entities which meet the
requirements for certification as defined in subpart D of this part. A protégé firm must be certified before it begins
participation in a mentor-protégé arrangement. If the recipient chooses to recognize mentor/protégé agreements,

it should establish formal general program guidelines. These guidelines must be submitted to the operating
administration for approval prior to the recipient executing an individual contractor/ subcontractor mentor-protégé
agreement.

t Back to Top

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social and
economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).
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SOCIAL DISADVANTAGE

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice or
cultural bias within American society because of their identities as members of groups and without regard to their
individual qualities. Social disadvantage must stem from circumstances beyond their control. Evidence of
individual social disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as race,
ethnic origin, gender, disability, long-term residence in an environment isolated from the mainstream of American
society, or other similar causes not common to individuals who are not socially disadvantaged;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in other
countries; and

(C) Negative impact on entry into or advancement in the business world because of the disadvantage.
Recipients will consider any relevant evidence in assessing this element. In every case, however, recipients will
consider education, employment and business history, where applicable, to see if the totality of circumstances

shows disadvantage in entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of higher
education and vocational training, exclusion from social and professional association with students or teachers,
denial of educational honors rightfully earned, and social patterns or pressures which discouraged the individual

from pursuing a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions and other
aspects of professional advancement, pay and fringe benefits, and other terms and conditions of employment;
retaliatory or discriminatory behavior by an employer or labor union; and social patterns or pressures which have

channeled the individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal treatment in opportunities
for government contracts or other work, unequal treatment by potential customers and business associates, and

exclusion from business or professional organizations.

Il. With respect to paragraph I.(A) of this appendix, the Department notes that people with disabilities have
disproportionately low incomes and high rates of unemployment. Many physical and attitudinal barriers remain to
their full participation in education, employment, and business opportunities available to the general public. The

Americans with Disabilities Act (ADA) was passed in recognition of the discrimination faced by people with
disabilities. It is plausible that many individuals with disabilities—especially persons with severe disabilities (e.qg.,
significant mobility, vision, or hearing impairments)—may be socially and economically disadvantaged.

[ll. Under the laws concerning social and economic disadvantage, people with disabilities are not a group
presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual showings of
disadvantage by individuals with disabilities, making a case-by-case judgment about whether such an individual
meets the criteria of this appendix. As public entities subject to Title Il of the ADA, recipients must also ensure
their DBE programs are accessible to individuals with disabilities. For example, physical barriers or the lack of
application and information materials in accessible formats cannot be permitted to thwart the access of potential
applicants to the certification process or other services made available to DBEs and applicants.

EcoNoMmIC DISADVANTAGE
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(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital and credit opportunities as
compared to others in the same or similar line of business who are not socially disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the basis for the
claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients will
examine factors relating to the personal financial condition of any individual claiming disadvantaged status,
including personal income for the past two years (including bonuses and the value of company stock given in lieu
of cash), personal net worth, and the fair market value of all assets, whether encumbered or not. Recipients will
also consider the financial condition of the applicant compared to the financial profiles of small businesses in the
same primary industry classification, or, if not available, in similar lines of business, which are not owned and
controlled by socially and economically disadvantaged individuals in evaluating the individual's access to credit
and capital. The financial profiles that recipients will compare include total assets, net sales, pre-tax profit,
sales/working capital ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual claiming
disadvantaged status any assets which that individual has transferred to an immediate family member, or toa
trust, a beneficiary of which is an immediate family member, for less than fair market value, within two years prior
to a concern's application for participation in the DBE program, unless the individual claiming disadvantaged
status can demonstrate that the transfer is to or on behalf of an immediate family member for that individual's
education, medical expenses, or some other form of essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets transferred by that
individual to an immediate family member that are consistent with the customary recognition of special occasions,
such as birthdays, graduations, anniversaries, and retirements.

(3) In determining an individual's access to capital and credit, recipients may consider any assets that the
individual transferred within such two-year period described by paragraph (D)(1) of this appendix that are not
considered in evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]

t Back to Top

Appendix F to Part 26—Uniform Certification Application Form

Page 100 of


http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top

Appendix F
W
DISADVANTAGED BUSINESS ENTERPRISE (DBE) /
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Section 1: CERTIFICATION INFORMATION

A Banie Coulact Informativn

(1) Contact pervom and Title: (2 Legal mame of firm:
SPhone i 3 - jdy0dber Phowe#:(_ b - (®FaxEi_ ) -
(6} E-mail 17h Firm Webshies:

) Sereet adddvess of Mnm e o Bk Ciryr L omry Pagivlus State: ip:
(9 Nlaiking address of im0yl s ey Lmnnty Paabibin Sratel i

B Frion Othey Uertifications swd Appication

(1) Is yowr Mrm covrenthy certifled for sy of the following U5, DOT programs?
QDBE O ACDEBE Namss of cornfvimg ageneies:

& 1 vou are carrified an your homa viate s 8 DIE ACTIBE. yem do ol have o complese st spplcanion for oflsy aee
Ak Vit ddale 1CF dlonl e mderdiate cofaficatn procee

List the dates of amy site visits conducted by vowr bome state amd any sther states or UCP membsers:
Dmee /7 Soie/UCP Menba Dmte (0 SeweUCE Mensher
(11} Tmilicate whether the frm or awy persons listed in this application have ever been:
{a) Demied cenification or decertificd &s a DBE. ACDBE. &), SDE. MBEWBE finn? O Yes QiNo
i) Withdsawn a spplication fior theve programss. o debasred or sispended or otherwise had hidding prvilepes
demed of restricied by amy stase of bocal apency, ar Federal entiry? O Yes O Mo

I wes. exgplaum the manure of the s, (1 vew appealed ihe derizios so DT or another apescy. affeck 0 copy of the decison,

Section I GENERAL INFORMATION
A. Buspess Profie: (1) Give o concise descrphion of the finm's pni activities and the produci(s) o service(s)
i provides. I vour coanpaiy offers more than oie producy service, Iﬁ‘cmm o service first Please
use addstiosnd paper if necessary. This descngmon nevy be ised inowr daabase and the UCP cmlime direciony if you
e cextified as & DBE or ACDBE

(20 Applicable NAICS Codes far this line of work include: it

3) This firn was eitablivhed om I 4y 1'We have owned this frm sloce:
153 Method of acquisition (e o shat qpphi:

i Started wew business ) Bouaght existing business O Indevited usiness. D) Seoured consession
2 Mexer on comsalidtion ) Okt fimpiamy
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{6 Is vour firm “for profli™? O Y UNo— & STOP! I yeuw frm s NOT for-prodie. doen you do NOT

{T) Type of Legal Business SIructwre: jobeck sl fa apohy
O Sale Progmctarhip DML&MM
O Pumerdap .S
O Limited Lisbalwry Compaary 2 Jowst Veniwe (desssfy sl Poparmsers _  §
O Applving as an ACDEE Q Onbsey. Deseribe

(%) Numbeer of emphoyers: Full time _ Part-time Seasomal Toial
Mwhfmﬂﬂﬂﬂhd il e o ey

(%) Specity the firm's reCPipls for The Lasl 3 Years. (Subme complete copss of the fire s Fadvral fax retums for
form " Fadtoraal hex et

Year Cieoss Recaapts of Applicant Firm § Ciross Receapts of Affiliane Fines §
B. Eejathonships aad Denliwes with Other Buskpryiry

(1) 1s yomr firm co-becated af any of i business locations, or does it vhaoe a ielephone gnmber, P.O. Box,
office or siorage space, vard, warchouse, acilities, rquipment, lmvomtory, fuancing, office stalT, asd'er
employess with any ofber business. srganimtion, or emtity?  Yes ko

I Y. enyplatn the natere of vosr rriobonshyp wath Sue other e b dennfaeg the bosers or persos il siom 1ou
v cirry el pnivinel srstin, ofF send opeecmen. dfio derail the den el

(20 Has any ofleet firm bad am ownership lmberest in your frm afl presend e af any e in ihe pasi™
O Yes O Mo I Ve explain

(3 At prevent, sr ol any thane i the past, has vour fom:
mmmmmm;m of cvmerdnp, or o iffevent pame™ ) Yes O No
b} Existed a5 a subsiciary of any other firm? O Yes O No
¢ Exrsted a4 a partnersdup i 9duch one of mope of the partmers are/'were other finms? O Yes O No
{d} Orwmed amy percentage of awy ofher Arm? O Yes O Mo
i) Had sy subsshames? O Yes O No
i) Served as a subsoniractor with another finn constniting mere than 25%% of your firm’s recapts? O Yes O Mo

o voar st ad “Yed i e af e queanois e 60 an e {2l o miny e ikl bo o ovade e dernls aind eplain
it Mt o cvmgemaen? ronifreeni
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Seciion 3: MAMRITY OWNER INFORMATION
A ldentify the majority svwner of the Arm bolding $1%% or more owwership e,

(1) Full Name: Imfﬂr: |IJIJH-QM
O -
(4] Hoane Addiews (S and M ‘nr ‘ﬁ-: |m
(8) Nuamber of Veals 25 Gwier
(%) Gender: ' Male O Famale 19) Percentage onmed: *a
Class of steck oomed:
16) Etlndc growp membsership oClbed olf st apph) Deare: aciqaned
0 Bnck O Hispanic (10} Imitiad fmvestment b0 Type  Dollar Valee
0 Asism Pacific  ©) Mative American acquine Cash 3
i Subcominens Asan Imbevest in flrm: Real Estaic &
Equipment %
Qonher ppeegfd P
v " Diescrabe how vou scquived yous birinesa:
R g Started buriness, anyself
QUS Citizen It was & gl Fronc
Lawully Admined Pernsmeint Resibent o bonght it fons
= O 1 mherited in o
O Other
e dnrvamevolioy InhTgniRITE oy T ey
B, Additbonal Owuer Tnfo mation

(1) Deseribee Taanilial relstionslsip bs slher owners sud emplovess.

(2) Does this owner perfoin a masageiment or wnperyhory function for any olber bndnea? J Ve dNo
I Vs, idennify: Xame of Dusmess P Talt.

(na) Does this owmer own ar work for sy ether flrmis) that has o celationship wilh this firm? feg, sk
i, phated oy dpiace flmiscat] eriraimmtt il Gases, prrbonad seming, o |l Ve N
Kewitify the name of the business. mud the nanire of the relationshap, and the cwner's fmction at the fima

() Dhesrs this owmer wod & for amy other frm, nos profle organization, e1 b cgaged in any ofber acfivity
mare than 10 beurs per week? If ves, idennify dus actiary

(443} What Is the personal net worth of this dbsadvantsged ewner appiving for certificatian 7 §

(l)Flas amy frwst been ereated for the benefit of this dbadvastaged onwpen(y? J Ve Do
(0¥ Vit yoms mcry b conkind hos prervade o gy aff B brais? s drvsmant,

151 Do any of vour nmediate family membeis, managers, of cmployees onn, manage. o are s ated with
anolher compamy? ) Vies O Mo I Yes. provide thear maane. pelatsormship, congpay. rype of busmess, and
midicase whether they owm or ususage the conpeny: (Platse amock exra shees, §f eesbaty.
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Sectiom 3 DWNER INFORMATION, Cont*d.

A Tdentity all lndividuals, lims, or hebding companies (hat bobd LESS THAN £1% oweership interest in the
e § Aok vepvorte showts for sorh ol oumer)

(1) Fall Xame: {21 Tiele: imlh-rhuﬂr
| .

(4) Hame Address (S asd Shasbert: |n-r1 ) ‘H-n 11&
%) Gemder: U Male | Fenule (8} Number of Veans a5 swWher

%) Peventage ammedd: %
(&) Ethmle gromp membseraip Ok ol shat appicn Class af stock onmed: .

Dhare acquired
[ Black 3 Hispuame
O Asiam Pacific ) Warrve American {10) Tmivial investment 1o Typs Deallas Vil
D e fom T Real B 3
r : N
Qe prsy Equipmens $
M US. Cllzrnsbip: a3
QUS. Citizen [ﬂhmhhymmﬂ&u[hnnru
Lafially Admined Permnent Resident Stamed busmess wryse

Q O hwasa @i from:

Q1 hought ot Somy

0 Tis 1t fiven:

(=

AN e LT SIBELTR ORI LR T DR
B. Additiomal Oweey In

formation
(1) Desevilse Famdlial relationship to oflver owners aml employees:

{2) Dows this owner perfonm & management s supervisory Mt for asy otler bosdsea? O Yes O No

I Vs, idewitify. Nasss of Busine: Fusction Tele
(3ua) Dors thals owner owm or work for any sther fomds) that has o relatienship with this frm? (e p. owrnip
mserrni phated i g d bnziz, p | sharmg. wiv, ) D Yes OMa

Tebernatly thee: mame of the inaness. and e e of the relationship. and the owmer™s fancrion s the frm:

() D this owmer wark for amy aflser firm, non-profil srganiostien, or is eegaged (o any ofler sctivity
mare than 10 bours per week? If yes, identifiy this acuviny:

(4308) What |5 the personal wed woath of this disadvawtaged swner appiving for cerification? §

(IjHas suy trust beew creatrd for the bl of ihis disadvantaged ownen(si? O Yes O No
A1 P, ok iy o il B ORI o R off B A IR nEsAsiT.

(5) Do amy of yoar immediste (mndty member., managers, or cmphoyees oW, MARAZE, oF are Asssciated
with another company? 1 Ves O No If Ves, provide thear name, relatiomsbip, company. type of
business, and nsdicate whether they own or manage: (Posie atach e shoer, if seeded):
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Section 4: CONTROL

A Bdentify vour Nom's OMcers amd Board of Directors (f adimona spoce 4 requiresd avioch o separare shoets

Ll Ttk Daee | Edhwiciny
Goomder |

1} Dfficeiy of the Coanpairy | {a)
[]]
(]
1]

Board of DNrecosr dah
[
L]
R [ I I — -

(31 Do any of ihe persoms Bsied 3bove perfonm 4 mamagement or superyiors fanetion for any ofber basiness?
2 Ves QiMoo If Yes. identify for cach:

v Tithe:
B 5 Fimsction
Peran Tithe:
iz Fustion:

(4 Do i off The pearssie Haled in section A above swn or woirk for anv ofber frmis) that has @ inclatSanship
with this Mrm’® (s g sumersbiop oo, shaved office space. s ] imane p of pharing ow |
DY¥es D No I Ves. wdeutefy for ench:

Fanss Nanse: Pruwm
Hanme of B Bl g

B Duties of Owmers, OfTboers, Direciers, Mansgers, sud Key Personsd

L. tidemnfy yoie fire's mascdrmen per s who conte! your e o ti follnong aree Gdtock ieperare dheefs i mev |
Mapeniry Orwme (3 1% o mese) Moy Creser (57 o1 bei)

Manw M

Tiihe:
Percent

A= Abways § = Seldom
F = Frequemly | N = Never

:mph'yhm'm

o [ o] o |
A FAEA A A -
) [ 1 P oy e
EVEE R E

EI | il ot [ | »11

WA

" ‘IEM P N O -li

E T e B R Piiil

o S R

H|E|E| EELE
EEFECENE
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1. Complete for all OfMcers, Diveciors, Managers, and Key Persanse] who conirol ihe following fanctions for

h“rﬂlw*ﬂﬂﬂ%
L TR ey e— mummm
L » o Tﬂr 'I'ih
Polimgutaly Moo Face and Gender, Race aasl Grander-
Pepveid Traunil Pl Craiissl
Seis pobicy for compary dwechion scope | A [ ] AlF [ E
of spest
| Dikdng and 1 A F ] AlF % ®
e A F ] M A 3 ol
e e 4 -, A —
i A F 5 x A 5 =
m-«éﬁ-pmum A F 3 N AF 5 ®
DA PR [
A 3 5 N AlF =
o e A F E N A |F ~
Thrugriates profity ipsbing o0 v, 4 F E N Y N
i busingis by contract credi A r § M A M
mﬁ A F 5 N A 3 -
Sigs A ] uf A 3 ol

Do mmy of the persoos listed in Bl or B2 perform o mamagement or sapenvasory fimction for ay cther lismess? I Yes,

Dowuthpmmwﬂ:mmwmthmnhhﬂﬁhm-mmm Firme? (e g.
s php ieryn paed office o ol pharing. oo, | 1T Vs, desoribe the nanae of
thee bursiness relationship:

. leventery: Indicate your fims's imventory in the follosng: catlegornies (Plaose ateck sddsonal vhoets if seeded)
I Equipment amd Velbiche
Make amd Model Cwrrest Orwued or Leased  Used as collateral?  Where bs e sbored?

Value by Firm sr Ovwmer™
L

2

i

4.

5

.

A

8

2

1. Ofice Space

Street Address Orwned ox Leased by Fiom or Oweer? Current Value of Property sr Lease
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Street Address Ovned o Lewsed by Cavremt Viahae of Property or Leane
Firim or Owner?

I, Daers vour fivm veby om swy offer firme for massgrment functons or emplever parell? [ Yes O No
E Financial Bamking lnfermation «Froade bank autearcamon and sigrature cardas

Mimne of bank: Ciry and Stase:
The follewing indimduals are #ble to sign checks on hes accoant

Mianie of band Cary and State:
Thee follewing imdividuals are sble 1o s checks on this acconnt

Bonding Infermation: If you bave bonding capacizy, identify the finn’'s bouding sggreste and project it
Aggregate linat § Projoctlinit

F. ldewtify all seurres, smoants, and pmiposes of money loaned fo vour firm inchiding from fnandal
imtitmrions. Idenily wiseiber vou the owner and axy olber pervos or o leaued mowey' fo the applicamt
DEEACDEBE. Indlade ihe names of any pevsons of finns guaraniecing the loam, if ofber tham the Msted owner,
{Pranvde copier of ageed koo apreements and scarth agreemesi).

Mimwe of Somter Addivia of Rotifoe Wi o Peiwini kgl Clireil Piirparis of Lisa
O g ik p Bal
Losm

L
2

1

G List all contribations or tragsfers of macts foTrom yveur flrm asd jo/from aon of it ewners ar snotber
Enditvidaal over the (st (Wo Vears sk addiminal skeets of nesiad)

Contribution/Asset  Dhollar Valee  From Whom To Whom Relatiopship  Date of
Tramsferred Tramferred Transfer

1.

r !

1,

H. List current Borwsespermits bebd by any onmer and'os emplovee of your frin
(g, romiracion. snpimerr. anchitect, sic K Abech additiansd sheots if seded)-

Naane of License Permil Halder Type of Licemse Peomit Explratisn Daie State
I

F

i
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L. List thee thives bargesd comtracts completed by vomi firm i the jpadt thiee vears, If any:

Name of Xamr Location of Type of Work P formed Pollar Valee of
O Contracion Fraject Confrat

L List the three largest active jobs an which yeur Srn is cairently working:

Xame of Prime Lacation of Type of Work Project  Autbcipared  Dallar Value
Itnlku:nr-lhht Praject Simrt Dade '-“?‘:ﬁ- of Comfragt

L5

L%, DT Loy DEE ACDBE Cenboaton Applcation ® Page [T of 14

View or download PDF

Page 112 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.012.pdf

AFFIDAVIT OF CERTIFICATION
Thes fovme meidl e v’ vl odaroed o pgok owine gy s drandh st i i sl

AMATERIAL OR FALSE STATEMENT OR OMESSION MADE IN CONXECTION WITH THIS AFFLICATION IS
SUFFICTENT CAUSE FOR DENIAL OF CERTIFRCATION, REVIXCATION OF A FRIOR AFFROVAL INITIATION
OF SUSFENSTION OR DERARMENT PROCEEINNGS, AND MAY SURJTECT THE FERSON ANDOOR EXTITY
MAKING THE FALSE STATEMENT TO ANY AND ALL CIVIL AND CRIMINAL PEXNALTIES AVAILARLE
FURSUANT TO AFFLICABLE FEDERAL AND STATE LAW.

] (il name primed ).
wapar o affams under prmalfy of brw e | um
{tle) off the applicant finn
] Wl [
tarre pewd and underuood all of te gnessond i this
m-ﬂh-ﬂﬂ'h foregomg informahon md
d i s application sl b afteclesaty
nnd gporting docuseuts e tre sdl correct 1o the best of
hmrlld.p -d-'hl.llrw hﬁmn'ﬂl

mmwmmumu
aciately uhesdaly sod explain the of wapal:

1 nechosorw bedpe anal sgeree rhow sy DusrepresenInogs 0 this
MH’-MH—;F}IMHM

Fachoral and 'or viaky law concermasy Filse stalveamt, S or
after appheable offanes

1 cermfy that | mm o socaally asd scommically diosdvantgesd
nﬁmﬂdﬁl-mdhhmhu&lq

Murf" dh o Alrport
Emuhmﬂw

mhﬂw‘rdh—dﬁ-uﬂuhm
comtrel. and alfilianons thereod.

1 peoigmipe thar rhe sedenmarse submmed ot applono s
o the purpose of ndecing cortfication spproval by s

™ apmsy. | undk d it & po Y
iy, by a0 Ao appiopiisse. O

Dinskantaged Brauea
whnbmlmh.lkhll & ke of one or e of e
folloammg mroups. and et | have held pryvelf oot s 2 mossba of
the groige s (Check all than spplyh

JFenake O Black Amavican I:Il-[q-:m
o Mafnw Amenican o Ases- Pacific Amerscan
0 Sl Asinn A O Onbse { spacafy b

he
el v of e wLat e wn e apphicanssn. s [

wiach sy & comtac auy ouhfy naussd in the spplcation, and
g e firn's bosvhng congames, banking swiutioe,
areden apenies. comtcnors. cleent. and other comfying
apmmies for the purpess of verifing the informanon mpgpled
am] devermaimung the mamed firm s elipbdity.

Tagmee 1o inlent i gotenmeenr adi, sUameation and review
off hooks, records. dosomeniy and files. m whatever Jorm ey

T ety tha [ain socially disadhantagad Bocams [ by biem
el or edluic prejodice of culnusl bias, oo have

wffered de effects of discrimeration. becmsie of mr idemnny
a5 m member of ome o more of the proups idennfied shove.
withoul roged 1o nry edividial qualines.

1 farther certify that mmye pavsomsl met worth does ot axceed
5102 sallbon, smd ilhad | s ecomonscally disach-aniaged

wunk, of i mamed fm and v affilasivs, wepectson of s
plassi 1) o bs el ey and iy perml

o its princupals, apents. il evployees. | umddasiaed thar
redmal t0 ponust wech ingpamies vl be grovsds for demad of
certficanon.

1f wwvmpded a contracy sulstErE conoevion berse of
msbleana, | agree So prosapily mual duectly provde te prme
ooutyacton, i my, smd the Departmnent, racipia! spency. of
dedenl g agemcy on an oRgpoing biar CETeN. cigdeE
amd poourme ipSeasnon regndeg | 1 vork perfonmed o the
premect. | 2 payeuts, mnd {3 groposed changes, of iy, o 4w
Gmrgiug mrasrcels

1 agree o provide wiithen natice o the yopsenl agrecy o
hafied Cartafication Progrman of ary meersal chanpe i e
mdorymiion coutaesed m the orgmal application witlun 30
cakendar doys of wuch changs (g ownsmlup change,
adkdpess iebeydsoree sy personal pet worth exceeding $1 42
mallion. g b

b anry ibselaty pe coangpene i nhe Fee youse vyt b
Reeens ool dhiae s dusresusalrend cogrrtad mad credr
oppEmings as cougpared 10 othors in te s or veslar bme

of buiangss who are mok socully and sconomically
drsadvmiuped

1 delawe mlies penality’ of perpury fluad he mliraaston
ﬂ#lhm”mm:lm
COMEECE.

(DHE ACDRE Apphcmne (Des

L5, DOT Usiforu DRE ACDBE Cenificaton Applcation » Page 11 of 14

View or download PDF

Page 113 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.013.pdf

UNIFORM CERTIFICATION AFPLICATION
SUPPORTING IOCUMENTS CHECKLIST

Tu order b complets your application fes DRE or ACDEE corification. yen musd stisch coples of all of the folloning
HEQUTRED doraments. & Dsilure i supph asy isformation peguesied by the UCF may pesalt in vour firm denbsd

DREACDHBE centifieatin.

Bequired Bocaments fior AN Ampilcamnts
= Révimmas. i that iclede places of suplonmeont aitl

Z Federnl tax renums (s requests for eciessios ) filed by
the: o sasd 15 alfilistes mhy pelated schehubes, $or the par 3
years

= Docummsmred prool of costritimionn. wed 10 acqare
ownership for esch ownes {e.g . btk sider of conrelied
d-;ﬁ-l

7 Sipned Joan and wecety agremsats, s bondssg B
List of eqegenen mndiar velucles onned and leswed
mchiting %I mumibars. copy of tthes. proof of cwmemnbsp.
upsract cads Sor each vebacle.
2 Totled i, regitration certifease(i), sad U5, DOT avsbery
for e ek cowesed oof opeuated by your flem
= Licenses. loruse renewal fosme. permiss. s bl
miur-
a M#ﬂﬂlﬂ“lm‘mﬁiﬂ
w.-hruhﬂl_lhg-}ﬁ firan e o

T DCP e witvicd yows s applving ey roguane fhe
e o e foiion s docsmset JF rigeied o
TR St ol VO LY TR LR W Rt
apyslicrtecn ar of e oo S0 VRt

Pl af scofefrusadug
7 knusmance agreaments for ench wuck owmed of opermted by

= Avcispd i ! (af

= Yoo cowad Balince alsbets and maonise sliteuzub fow the
i 3y {or Ml of firm, 0 bens thaw phroe 1ears )

Sappliers
= Lt o proschuct s carvhid mnd bt of distribastion

of owusrahiip sigieed

[mmﬂpndcfmnnh\ﬂMhh-m
b anel s e sy of by ovmsners oo the uand 2 Y
= DBE ACTHE aul SHA 411 SDE MBEWHE
i, demals sl of desernBednsis, of apghatds
lnd.r:r'L-’l 0T mppees] decimions on S sciiom:

© Bank suthoreraton il sagmabory cands

= Schtiule of sabsres (of oy rennmaato ) paud 1o 61
thmmmﬁhh
~ Lint of all employers. yob rales. mud dvies of enplony et
= Pood of warsheuse viorsge faility cunerdap or leasg
TRy

Larimersivip or Joinl Ventury
= Ovigmal sl sy smwmaded Partserdup ar Joint Vesgare
et

= Oiffsciall Arisches of Ineorpossiwn {srgrwed by b niaie

— Both nsbes of ol corpoanie sock cemificates mud your
firm”s stock amender ledper

= Shareholders' Agrvrmsoniis)

= Mlmmatiey of all siockbalders mned bownd af dineciiors mestzmgs

Faprans pamed and o lexeed

U5, DOT Usfesns DRE/ACTRE Cemificanon Application » Pape 14 of 14

View or download PDF

[79 FR 59603, Oct. 2, 2014]

t Back to Top

Appendix G to Part 26—Personal Net Worth Statement

Page 114 of


http://www.ecfr.gov/graphics/pdfs/er02oc14.014.pdf
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top
http://www.ecfr.gov/cgi-bin/text-idx?SID=7b0d226561b5a3e20d5e0658d361e918&node=pt49.1.26&rgn=div5%23_top

Personat Het Werth Statement
For DBE/ACDEE Program Eligibility

U5 Dwepartmsent of
Tramspariation An af

A RPN A T
P, T DT

Thes v 15 i by o parbcints i e U 5. Dopariment of o 3 Burirarys Entiogr
o of n M apping i perticgate as. o DBE or ACDEE whoss swrsrshey snd contiol ave seked upon for DBE

{BE} Pongrams, Each s
ey

[ P . it s et Cortfcateon. Progrem (LCH | st b miaka niusters @ renoary i vty T aconacy of fa
st e mr?hﬂ-ﬂ“mﬂdh”“nm- i s g et
e [(E puagraen sspuaiiniionn 40 C F Mnﬂﬂhhhmﬂmmﬂul_ﬁﬂ
Hharres | Fuawia, P
Flesdornos hidness (e iporied i T I55) Pk @ Pree
oty Shatw anl Tigy Coda
Brsuryrd Mare of Aokl Fen
e L L]
el Sl Songie M Devoroed, Lnson|
AESLTE Ol Citi] | LIABILITIES et Carats}

ey il Tl Equivaiints Loy ooy L M rmeioc 5

[Compiets Secton 5 _
Fostepmae AL, (FiAg. 4Dfsy SI3ER Worgane: o Fonsl [ase 5
Pooswaore:, ol | (Fepor Bl v mees e and B mchadeg Frmany Hosadonoe [obd
] o B i sy o et e Poampisls. Sackon 4
dirintaan Soceey) [Complela Sacton T
Hevkmrages. vl Accoants Modssy, Parsonsl Froparty) §

Mm:
Moty Had i Tral Moie. & Aty Payatis i lanin ]

el (M ({armplielin Sachon 31
Linaewy, b Sttt s, & (e i o | nabulir %
(Congintn darteon 0} [Campists Serhon &)
Fm [E-schapias |E werhuiing Prymary R g bpewe] Tomary ¥
Tyl Tasrion 8f it Sechon §)
Ll rruranoe (Canh Samsnder Viskss Dy
|Gty Serson 4}
e Priconel el Aty
s ]
sy imbareny Dt Than S Apcicant Frm
(Crgits Saeten 7 |

Total Aot el Limblttors. | 3
RET WORTH
| Benon @ Motes Prpatie 1 Backs snd e
gl i Fuynesd | Frsgeeny | P Secwed of Endoesed Type |

it sl g e Balsncn Flstares Ay el i e ]

U5, [HOT Perucnal Mot Worth Ststement lor DRE/ACDRE Program Elgibditg » Page 1 of 5

View or download PDF

Page 115 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.015.pdf

kst change | L achangs ot

I
|

|1

| i

Sartioes & Fowal Eviats Craerosd] (nciusing Primary Fiesidesor, Frvssiment Properies. Persoss] Fropemy Lessed o Renlef e Business
Irecofmsl Pro@ucing proparty). (Led sach pamel sparotoly A sddibaonnl shessts § sy

Framaeny Hursderca | Propety B Propety ©

Dl Aot ] Il
[

e diveioa, i, fc

e ont (D

Prossnd kit Vel
Santie of bkl ko

P o o Wl
s,

Wiorigage R @ wead
beewrecis o o chader o oy

gty b o ool Eadarcn
Arsoaic L
el et
| Seection B. Life inpurancs Hild (Gt 1900 07000 00 CEBA STENOer vk f pobCi. name of SEaance conpany i benebnenes)
|mm |MM o 5 R I- E Lo v Py Makomaten

LS DOT Parsenal See Worth Statssnent foar DBE/ACDEE Program Ehgibiiny » Pags 2 of &

View or download PDF

Page 116 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.016.pdf

Bartead . Othad PareDaal Propsity bod Riddt (L nmchiment 45 il easy |

Bokal Prosart | Amount of W | Lo ot amount
Topw o Progeriy o Asset Ve Lmbaity e rd Torrm of
Aurrwiers el Yok e v,
e bt it L -el-:udu. g

A, o (T

Hiomsaiaokd Gt | iy

‘ma JLE)

s s [l s e e — e | s e . e Pa—

Sl el i Lo ol Publr Trded

| dcimr Lrwdr peralty of ey Wl il el mear s mmant and apgEring S amant m corglsle e
L. | Cority Wil e dedis Rurep bk ERRNT 10 nmmuwu-ﬂmm-nunm!mmh
s o o B prarpnss of nduceyg ceftifation. approwl by 8 g i
Hﬁhml“m“nmm“ﬂumhh“ﬂmmm-ﬂ
Y ey ety v 1 B gl aon of
¥ up ﬂﬂﬁﬂﬂwuh#dﬂnmwiu

rbarurnyg S reamud fee s oy 1 ackrassledos v s e wy mesnpeeaskatene o e, apglcation o n neoirks. persnen oo roniesct
o suboondec wal Be grounds e contract of subronact whech may be sedsd, dend of revorston of ostilcalion, ApenE e
|desturrraenl, el o Paaling ¢ B Lrdke LU e L LTy R alaerer? Fmsd o oller agpicabis glarnen

m%mmm*m

T L I -
- e PR oA Dy W . W CHTAAURE 1 /MBI gl Wi Fosdtel Frueshin of INSIRING i Yy Ack 5 1 6.C B2 i 383y
D T Ty AT e (TSP AR U WA (ST ST T AT e S a
e Yo w4 ol e s st 0 (et Ther —'—‘llllmlnm b ey e WL R T

M | Programs o0 e Progars F R Pt TN it P Yo oy e
DU, et Py Al St n b Fromos Angeie publafed o At || J000 425 FH 180T)

L% DOT Personal Net Worth Sumement for DEE /AODESE Program Elgibilivg = Page 3ol 5

View or download PDF

Page 117 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.017.pdf

Pheass ddo mot makie adprsmenty to your e purvem to
U5 DT vegulations 49 C F K. Farts 25 and 26, The
ey thar won spphy oowill use the edwmnon provided
oy o copletod Pearsonal Net Wil (FNW) & L]

Brokevage sod Cuuodial Arcosaty, Sterks, Bondy,
Ertiremewn Acremnis Kepor motal vabie on page 1. and on

page 2, wection 5. emer the naiwe of e secunty. beokerape
secourd, i he cost, markel vabas of

detanme wlislba vim med e somumis: o aslage
wﬂ-ﬁ{"l"l Pt 25 mnel 2. B theve mre

ding vour fome it ney be
m“#»m#m“

An il s personsd net worth sccording be 49 CF B
Parte 23 sl 26 inchodes oudy his or besw oo chave of ssegis
Il separarely, pomatly, on an Coummanr) propaTy witl d
divichals ipouss and exchides the fllowing:

#  Tadivadhial s dmneradup ki m e apph s i
*  Inehvdhal™s ecpaty m s or ey promey esidese:
= Tux and sserest penalies thst would sccvee if retemens
urq:l-mmltl_r-uﬂ;pl-. Individual
401k e} womne
dhavtrdbuted ot the prewl s

Intecate om e form if mry niemes we pomily oomeed 1 dee
petsonal net wort of the mmjonn owraen s} of te finn
wncaids 51,02 smllion, & defused by 40 CF B Paits 1) and
26, ihe firm s nor eligible for DBE or ACDBE certificaticn.
1 e peeraotiadl meet woorth of e majorty owsersi du

e wenct ar dale of qpectiafuon. and total valier a of fa date
ol the PR clanemenm.

Avnety Hebd im Trust: Erter e total vuig of the sots hebkd
20 st o page 1, el prervidhe the eunes of beneficases
and mnstees. and ot infermation m Section & on page 5.

Langes ta Sharebokders and Oileer Keorlyabies not lisied:
Enter sumets kuaned W yon o yous fime froms ey otha
Rariszuarin. gushafy s widuich yoii bold an el itere, and
ot pezenvabiles nol Lisred above. Conmplate Secnion & on
page b

sl Extate: The tistal vabse of eal etate sxchudmg yos
pringry resdence should be bnsed on page | bn secmon 4 ou
pagpe 2. phease kit your primary residesce i cobmm 1.
wchuchig the addeeu mertued of spaetion, dats of
sigquured, s of deed, prschase prive. prowal G okl
vathue, source of market valusibon names of all mongape
ke, mertpage scooumr rnEches and balmie. equry e
o credit babance, sed mmout of payment List tlas

i for all geal entife held Pl ensise it tlas

e 1. !*nﬂmq--}'_.ﬁuwﬁ--m
tha firui is 1o bonger chgible for cotificetion. Shodd ke
Aoe, o i PO reiposlaliTy 1 conlact o cenafying
AgEKY i wTiting o advree that your fino oo losger qualifies
as o DBE or ACTNSE. You must G5 oest o] line ivemes on the
Peoronal Mt Wonth Sasteusnt

| secnaay. s addiriodial sheets of papes 1w regan il
oo sl detmis. 1 v e airy e, shout
compbeting il form, please coutact one of the UCP
ey s

Aty

Al ety mEpt be reporied af tea corest fair market vakae
ol the date af o et Aveoer's macced ralee
Jar el catate, for cxseple, i nor acoeplabie. Assets bekd
i arust shosdd be mckaded .

Cash and Cand Equivalests: O page | anter the ot
et of cash or cad equivalents s hank scome
depoain heedd domeoe or fovegn. Pronide copess of the bank
abezaed

Berirement Aceemnr, [RA, #00 ks 40085 Peadews On
pape 1. ener the Gl vadue s oy and meres i
that would apply if misets were dnsibuted as of e dute of
s foren, Dol hse mmunibeen o dhuanes, o of wocusties,
coul inarkel value. dase of qotation. s roml valie i
wechion Y om page 2

m_idmmm-ﬂ

 progeetees.
prersual property beassd i rentend fioe buasizus, prponss,
s roeevtie. el sy other mscomig prishic g progeTies.
etc ANach adkunomal dhert f needad

Liife Insaranee: On page |. oo the cash vomesden vabe of
Wt anerl. [ soction 5 ow pape 2. euner the caew of the
e coumgeny, e lsor valiee of the pobicy. cash
anrmends value beneficiany mames. and loans o the policy.

ler Persoaal Property and Aveets: Enter the total vabas
o perscnal propey sesd msety you ows on page 1. Perwoal
property nckades mosor vebicles. boan. masan., prvelny
"y i 4 Soibine and

ook 5
reronally saued vele: e that are leased o revted 1o
Dunisciecy o ofher mdivichnals. [a socnon & on page 3, liar
hese maets and emer the presem valoe. e balance of any
Tabilinies. wheter the sseet 15 msmed. and e or mooe
o snd e of parymenn For sccomts and potes
recervable, enter the totad vakse of all nxeses owed 10 you
persdly, of sy Tlas deuld ok shadokier loa 1o
e spplicant firm of those exast 0 the asert 5 msred. you

iy b mallopd do proevide & of the polsy Yo wary also
T askied 10 provvade & copy ol any ben o noles on e
[POpeRY,

Ak borr Busiwrss Inperests (iler than Applioost Firm; On
F'H mhuﬂlﬂ-ﬁm*m

{ ng thee spplicms firsn). In soction T ou
page 8, ﬂudu-hmmhhmmpl

LS DOT Pericnal Bet Weerh Statssnent o DEE/ACDEE Program Egialing » Page 4 of 5

View or download PDF

Page 118 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.018.pdf

hﬂli-n-hnnnt- nhll_.ldlm

Jou inmted hatality
wq’nﬁu Mﬂwlmu ey et pechiice
thie viiliee of these ennes by iy boaos fee e eatiale frm
o the DBRE. ACTHEE. spyplicom vamess.

Muartgagrs sn Real Extstr: Exver e total balamoe on ali
b gages payahle on real estate on page |

Losms om Life lusursnce: Enfer the fofal vahi of sll ko
e o bl eammnce policies. on page 1, ol coanpleie

sexmom 4 on page 2.

Nates & Mccwmnis Figable b Baak sad (uleris: Ou page
L, wecimon 2, euter detuls 1 mary Liwbaliny,
mﬂmuwdmm”nﬂ
mﬂurﬂrﬂhui infisrmanen. The enrmes shild
nhule L This shotghd ped,
herawrey, mchaley mry neatgape labwices s this. monmten
uq-oduuuull [ el iz e s, o oo

o o e s wecinon
Twwh#--ﬁwﬁmm
sgreucnd and e most reced scc st

Ootleer L inbiflitien: O s |, eter the wotal vk dise oo o
other labilithes noe lited im e previous enimies. En wchion
& g 5. geport the pame of e il obligaed. mme
i cimeia g, deracraptam ol et halshey the nas of the
ey erwed, e date of e cblspation, payuaced st sad
s Mole Do mot mohede compgeent labihmes m thes
sectiom. Connngens habadne are liskilses thai bebong 1o
e only ol am evenin) dwould ocow . For evsaple, of pou

havee co-sipmedd o @ pellabing™s Joan, baf vou ae nod

mmhu-m-ummmuu
lastmlinias, & oot Camin

mdyulul m-ﬂqmmm

Umpald Tuves: Enter the total amemst of all e det ave
cvmrently due, but are umpesd o page |, -dm

section § on pape 3. Comtmgen tax hshils d
mhm}u“uhmmh
datml tha i of the indrdia] s of g

signers, e rype of nopeid o b whom die wx s payable.
e dnte. w10 what progeerry, if sy, the o b
amnchery [ nome, state <MONE "~ You sl ke
documentafion. vach aa b s, i seppert the ssnouts.

Loamfers of Avvets:

Tranafers of Assetn: 1 you checked the box mdbcanag yes
o page 3 i this calegory, provide detsik onall st

tras s (within I vears of the date of this personsd s
wirth il @ & i partier, pelalive, o
ey @ which yoi have s ounerbap of beseficul imeesn
nchuding 8 nes Inchule s desonpmon of dee et mames of
ik nchmads om the dewd. title, note or oty patrt
mchcating owiserdug gl the s af ncknoadels
receivirg the wesers sl teeir relanon 1o the trmsioo. fae
date of the mansfer. s e valoe or consideranon recenved.
Saslrut docvenentation, revprsied on ithe forn pelated 10 the
tanafer

B nsire bo nage sead e the wissoumnsl The Porsomal Nt
Wonrth Stalemesdt neat by sdinred

LS. OO Personal Net Wornh Statemset for DEE (80DEE Program Eligihiicg » Page 5ol 5

View or download PDF

[79 FR 59617, Oct. 2, 2014]

Page 119 of



http://www.ecfr.gov/graphics/pdfs/er02oc14.019.pdf

